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PROCESSING OF ATTORNEY FEES BY THE
SOCIAL SECURITY ADMINISTRATION

WEDNESDAY, JUNE 14, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON SOCIAL SECURITY,
Washington, DC.
The Subcommittee met, pursuant to notice, at 2:10 p.m., in room
B-318, Rayburn House Office Building, Hon. E. Clay Shaw, Jr.
(Chairman of the Subcommittee) presiding.
[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON SOCIAL SECURITY

FOR IMMEDIATE RELEASE
June 7, 2000
No. SS-18

Shaw Announces Hearing on
Processing of Attorney Fees
by the Social Security Administration

Congressman E. Clay Shaw, Jr., (R-FL), Chairman, Subcommittee on Social Secu-
rity of the Committee on Ways and Means, today announced that the Subcommittee
will hold a hearing on the processing of attorney fees by the Social Security Admin-
istration (SSA). The hearing will take place on Wednesday, June 14, 2000, in room
B-318 Rayburn House Office Building, beginning at 2:00 p.m.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be from invited witnesses only. Witnesses will include representatives
of the U.S. General Accounting Office (GAO), SSA, and individuals affected by the
procedures for processing attorney fees. However, any individual or organization not
scheduled for an oral appearance may submit a written statement for consideration
by the Committee and for inclusion in the printed record of the hearing.

BACKGROUND:

Individuals seeking Social Security benefits may choose to have attorneys or other
individuals represent them in their claims. The Commissioner of Social Security
through regulation establishes a limit on the amount of the representation fee that
may be charged and approves each fee charged by any representative. In favorable
decisions, the Commissioner withholds the attorney’s fee from the claimant’s past-
due benefits and payment is made directly to the attorney. Prior to 2000, the costs
associated with the processing, withholding, and approving direct payment of attor-
ney fees were absorbed in the administrative budget for the SSA.

The Ticket to Work and Work Incentives Improvement Act of 1999 (P.L. 106-170)
requires the Commissioner to cover the costs of paying attorney fees directly to at-
torneys out of the fees collected. Attorneys are prohibited from recouping this cost
from their clients. Effective February 1, 2000, the assessment for calendar year 2000
is 6.3 percent of the approved attorney’s fee. For future years, the assessment will
be set at a rate to achieve full recovery of the costs of determining, processing, with-
holding, and distributing payment of fees to attorneys, but it may not exceed 6.3
percent. The legislation also eliminated a 15-day delay before attorney fees could be
paid and directed a study by the GAO of a number of issues related to representa-
tion and payment of attorney fees with a report due by December 2000.

Increasingly, many attorneys have expressed concerns about long wait times for
attorney fee payments. For many small practices, these delays have caused serious
financial setbacks, resulting in attorneys giving up their practice representing Social
Security applicants.

In announcing the hearing, Chairman Shaw stated: “People wait a lifetime to be
able to claim Social Security benefits. They shouldn’t have to wait again to get the
benefits they are entitled to. That the Social Security application process is so com-
plex people feel obliged to hire an attorney to help them is in itself a serious prob-
lem. It is especially troubling given the expected rapid growth in the number of ap-
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plicants and beneficiaries with the aging and eventual retirement of the Baby
Boomers. Much work remains in the area of simplifying the application process,
which will benefit applicants, the SSA, and ultimately taxpayers. For now, though,
a good start would be finding a better way to pay claimants’ representatives and
to have SSA process this workload as quickly and efficiently as possible.”

FOCUS OF THE HEARING:

The hearing will focus on the timeliness and accuracy of SSA’s processing of attor-
ney fee payments, the impact of recent legislation on this process, and recommenda-
tions for additional changes to improve the process.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit six (6) single-spaced copies of their statement,
along with an IBM compatible 3.5-inch diskette in WordPerfect or MS Word format,
with their name, address, and hearing date noted on a label, by the close of busi-
ness, Wednesday, June 28, 2000, to A.L. Singleton, Chief of Staff, Committee on
Ways and Means, U.S. House of Representatives, 1102 Longworth House Office
Building, Washington, D.C. 20515. If those filing written statements wish to have
their statements distributed to the press and interested public at the hearing, they
may deliver 200 additional copies for this purpose to the Subcommittee on Social
Security office, room B-316 Rayburn House Office Building, by close of business the
day before the hearing.

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committee by a witness, any written statement
or exhibit submitted for the printed record or any written comments in response to a request
for written comments must conform to the guidelines listed below. Any statement or exhibit not
in compliance with these guidelines will not be printed, but will be maintained in the Committee
files for review and use by the Committee.

1. All statements and any accompanying exhibits for printing must be submitted on an IBM
compatible 3.5-inch diskette in WordPerfect or MS Word format, typed in single space and may
not exceed a total of 10 pages including attachments. Witnesses are advised that the Committee
will rely on electronic submissions for printing the official hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. A witness appearing at a public hearing, or submitting a statement for the record of a pub-
lic hearing, or submitting written comments in response to a published request for comments
by the Committee, must include on his statement or submission a list of all clients, persons,
or organizations on whose behalf the witness appears.

4. A supplemental sheet must accompany each statement listing the name, company, address,
telephone and fax numbers where the witness or the designated representative may be reached.
This supplemental sheet will not be included in the printed record.

The above restrictions and limitations apply only to material being submitted for printing.
Statements and exhibits or supplementary material submitted solely for distribution to the
Members, the press, and the public during the course of a public hearing may be submitted in
other forms.

Note: All Committee advisories and news releases are available on the World
Wide Web at “http://waysandmeans.house.gov”.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—-225-1721 or 202—-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.



Chairman SHAW. I am sorry we are a few minutes late starting
the hearing this afternoon. Welcome to today’s hearing on process-
ing of attorney fees by the Social Security Administration.

Filing for Social Security benefits, especially disability benefits,
is so complicated that many people must hire attorneys to help
them through the process. The mind-boggling complexity of the So-
cial Security application process is itself a serious problem that I
think needs to be addressed, and perhaps it will be addressed in
future hearings. But today we will focus on how attorneys are paid
once an individual is awarded benefits.

Attorneys may choose to receive their benefits directly from the
Social Security Administration. Under this option, SSA deducts the
fee from the claimant’s past-due benefits and forwards it to the at-
torney. Prior to this year, taxpayers picked up the tab for SSA’s
costs of processing, withholding, and forwarding this fee to the at-
torney.

The Ticket to Work and Work Incentives Improvement Act
changed that. Many people on both sides of the aisle thought that
having lawyers, not taxpayers, pay for Social Security’s processing
of their paychecks was the right thing to do.

In addition to requiring that attorneys pay their own processing
costs, the law also required the General Accounting Office to exam-
ine a number of related issues, including how these costs should be
assessed. Although the General Accounting Office report is not due
until the end of this year, today they will share with us an interim
progress report of their findings.

Since the passage of the Ticket to Work legislation, I have be-
come increasingly concerned about the delay in SSA’s processing of
attorney’s fees. Attorneys should not have to wait months or some-
times years to receive their payment from the agency.

That is why ranking member Matsui and I, with the support of
several members of this subcommittee, introduced H.R. 4633 last
week. This bill would allow SSA to impose the assessment of attor-
ney’s fees only if the fee is processed and approved for payment
within 30 days of benefit approval.

Today, I look forward to the hearing of our witnesses’ views re-
garding this proposal, as well as other suggestions that we may
have for improving the attorney’s fee process.

Mr. Matsui.

Mr. MATsUI. Thank you, Mr. Chairman. I do not have anything
to add to what you put in. I will just submit my statement for the
record, but I have endorsed the legislation and I appreciate the fact
that we have done it together.

Chairman SHAW. We are doing too much, Bob.

Mr. MaTsulL I know. We are the only ones, though. [Laughter.]

[The opening statement follows:]

Opening Statement of Hon. Robert T. Matsui, a Representative in Congress
from the State of California

I want to thank Chairman Shaw for holding this hearing today. I think it is very
important that we examine the issue of Social Security benefit claimant attorney
fees as it has been raised many times over the last year. In particular, we have
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heard from numerous individuals and groups about this topic since we passed the
Ticket to Work and Work Incentives Improvement Act of 1999 last fall.

The Ticket to Work and Work Incentives Improvement Act imposed a new admin-
istrative assessment upon direct payments from the Social Security Administration
to attorneys. I think it is our duty to review the Social Security Administration’s
procedures for determining, withholding, and certifying such payments and to exam-
ine possible improvements to those procedures.

I am also very pleased that a number of Members of the Committee on Ways and
Means—Democrats and Republicans alike—came together in a bipartisan fashion
last week to introduce legislation to make one improvement to SSA’s procedures for
paying attorneys’ fees. Our legislation is simple—it would prohibit the Social Secu-
rity Administration from charging an attorney the new 6.3 percent administrative
assessment unless the agency certifies his or her fee for payment within 30 days
of the award of past-due benefits to his or her client.

Some maintain that the new 6.3 percent assessment is necessary to cover the
costs that SSA incurs in withholding and processing fee payments for attorneys. If
this is indeed the case, and the 6.3 percent assessment is simply compensation for
services rendered, then it is reasonable to expect that SSA will process fee payments
to attorneys in a timely fashion. Our legislation simply seeks to put that reasonable
expectation into law.

As we review SSA’s procedures for making attorney fee payments and as we con-
sider ways to improve those procedures—including the legislation I just described—
I think we can all agree that our first priority must be to ensure that benefit claim-
ants—whether they are filing a claim for Old-Age Insurance, Disability Insurance,
or Supplemental Security Income—receive the benefits to which they are entitled.

Given the complexity of these programs, achieving this goal requires that benefit
claimants have access to skilled legal professionals to help them with their claims.
All too often, claimants must rely on an attorney or another representative in order
to negotiate the claims process successfully. Therefore, I think we can agree that
simplification of the administration of the OASDI and SSI programs and the main-
tenance of a pool of qualified legal representatives must be one of our top priorities.

Finally, we must be cognizant of the workloads that programmatic or administra-
tive changes may create for SSA. As we all know from the hearings the Subcommit-
tee held earlier this year, SSA faces a number of long-term challenges in prepara-
tion for the aging of the Baby Boomers. However, the agency does not have the re-
sources it requires to meet those challenges. The Labor, Health and Human Services
Appropriations bill reported for FY 01 by the Appropriations Committee would pro-
vide $156 million less for SSA’s administrative budget than the President’s request.
We cannot continue to ask the Social Security Administration to do more with less
each year.

I look forward to hearing from our witnesses this afternoon and, in particular, to
hearing their views on possible improvements to SSA’s attorney fee procedures.

Thank you, Mr. Chairman.

Chairman SHAW. Our first witness from the Social Security Ad-
ministration will be Dr. William C. Taylor, who is Deputy Associate
Commissioner for Hearings and Appeals.

Dr. Taylor, welcome to the hearing. We have your full statement
which will be made part of the record, and we invite you to summa-
rize as you see fit.

STATEMENT OF WILLIAM C. TAYLOR, DEPUTY ASSOCIATE
COMMISSIONER, OFFICE OF HEARINGS AND APPEALS, SO-
CIAL SECURITY ADMINISTRATION

Mr. TAYLOR. Thank you, Mr. Chairman. If I could begin with a
slight correction, I am not a doctor.

Chairman SHAW. Well, they’ve J.D. You are a doctor.

Mr. TAYLOR. Oh, thank you very much. [Laughter.]

Mr. TAYLOR. I have never had the courage to say that.

Chairman SHAW. And so are we.
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Mr. TAYLOR. Mr. Chairman, Mr. Matsui, and members of the
subcommittee, good afternoon. I am William Taylor, Deputy Associ-
ate Commissioner for SSA’s Office of Hearings and Appeals. I have
been with the agency for almost 30 years and in my present posi-
tion since 1995.

Thank you for the opportunity to discuss the process by which
the Social Security Administration approves and pays attorney
fees. It is an important, multifaceted issue. Last year about 57 per-
cent of all cases at the ALJ hearing level involved claimants with
attorneys, and in 1999, SSA paid almost 200,000 fee payments to-
taling more than $450 million to attorney representatives.

We are working to make this payment process as fair, efficient,
and timely as possible. My written statement details the history of
the attorney fee process, SSA’s implementation of the recent fee
payment legislation, and planned payment process improvements.
I ask that my written statement be placed in the record.

Last year, the Ticket to Work and Work Incentives Improvement
Act of 1999 eliminated the 15-day waiting period for certification
of an attorney fee. In addition, it allowed SSA to charge an assess-
ment, not to exceed 6.3 percent of the direct payment amount to
recover the costs for determining withholding and certifying fees to
attorneys.

In other words, the current 6.3 percent assessment is the cost of
providing the attorney with the service of calculating withholding
and paying the fee. SSA began charging the assessment in cases
in which the decision was made on and after February 1, 2000.

SSA has not received any additional resources with which to ad-
dress this issue, hindering our ability to make significant improve-
ments to our current performance. While we did clear out our at-
torney fee claim backlogs before the user fee became effective, we
had to redirect limited resources that could have been used to pro-
vide better overall public service, for example, on our 800 telephone
number.

With the heightened awareness of the attorney fee process gen-
erated by the enactment of the 6.3 percent assessment has come
an increase in the number of complaints from attorneys about the
fee process. We recognize the importance of timely payment to at-
torneys who successfully represent their clients. In fact, we have
taken several measures to clear the backlog of outstanding fee
claims. Among these measures are providing 111 work years to
technical staffs, diverting resources from other workloads to proc-
ess attorney fee claims, giving priority to those outstanding fee
claims to see if they can be paid immediately.

These measures have worked. By March 21 of this year, SSA had
reviewed approximately 79,700, or about 93 percent, of the 85,991
claims that were outstanding as of February 2 of this year. Based
on these reviews, we immediately paid fully developed claims.
When additional development was needed, we requested it on a pri-
ority basis.

Furthermore, as of May 15 of this year, SSA had paid 167, or ap-
proximately 84 percent, of the 197 fee claims that were brought to
our attention by this subcommittee. We plan to resolve the out-
standing claims soon. Although we have resolved many of these
cases, we realize that there continue to be concerns about delays
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in paying attorney fees. That is why the commissioner has re-
quested a review of the attorney fee process that is currently un-
derway.

The current fee payment process, whether fee agreement or fee
petition, requires manual action and considerable coordination be-
tween hearing office functions and processing center functions. Be-
cause this is a complex process involving many steps, manual ac-
tions and even mailing time, the new legislation would require that
SSA forfeit the amount we assess the attorney in two-thirds of the
attorney fee cases. My written statement describes this process in
more detail.

The legislation enacted last year did not allow SSA to deposit the
fees raised as a result of the assessment in our LAE account. In
the absence of that provision, the 6.3 percent assessment is di-
rected back to the Title II trust funds. Thus, any restriction on
SSA’s ability to impose the assessment will result in a loss to the
trust funds. For instance, in the case of a 30-day time limit, our
ftctuaries estimate that about two-thirds of the payments would be
ost.

In conclusion, Mr. Chairman, the Social Security Administration
needs more resources. Lack of adequate resources affect our ability
to timely process not only attorney fees but all agency workloads.
The Commissioner has presented SSA’s FY 2001 budget to the
House Appropriations Subcommittee on Labor, Health and Human
Services and Education.

That subcommittee has, however, recommended a reduction of
$156 million below the President’s request. This reduction is even
greater when compared to the Commissioner’s budget request. The
Commissioner is on record as saying that funding at this level
would seriously undermine stable staffing and performance for the
agency.

As to attorney fee processing, we are committed to providing the
best service possible to the attorneys who represent our claimants,
but we face serious challenges as we work to improve our perform-
ance in this area. Without the benefit of additional administrative
funds, we must shift existing resources to balance the needs of this
workload to pay attorneys with other workloads serving applicants
and beneficiaries.

Last year we estimated that we could pay attorneys generally
within 60 days the first year after enactment and 45 days the sec-
ond year if adequate resources were provided. Until our review of
the attorney fee process is complete, we do not know what our level
of performance will be. As I have pointed out, however, the 30-day
time restriction imposed by the bill could result in the loss to the
Social Security trust funds in excess of $80 million over five years.

We look forward to working with you and other members of the
subcommittee to find ways to meet our resource needs. I will be
happy to answer any questions that you may have. Thank you, Mr.
Chairman.

[The prepared statement follows:]

Statement of William C. Taylor, Deputy Associate Commisssioner, Office of
Hearings and Appeals, Social Security Administration

Mr. Chairman, Mr. Matsui, and Members of the Subcommittee:
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Thank you for inviting me to discuss the process by which attorneys may request
that the Social Security Administration (SSA) approves and pays attorney fees. We
recognize the importance of timely payment to attorneys who successfully represent
their clients. Representatives are entitled to world class service, as are all of SSA’s
customers, and in 1999, SSA made 200,000 fee payments to attorneys totaling al-
most more $450 million. Today, I will discuss with you the history of the attorney
fee process, SSA’s current process, implementation of the new law, and some
planned improvements in this area. In addition, I will present SSA’s views on H.R.
4633, which would make further changes to the attorney fee process.

History of Attorney Representation and Fee Approval

The Social Security Act has recognized a role for attorneys as claimants’ rep-
resentatives since 1939, with the enactment of the Social Security Amendments of
1939. Pursuant to statutory authority, the Social Security Board’s Administrator
promulgated rules and regulations governing representatives of claimants and set
the maximum fee attorneys could charge.

At first, the maximum an attorney could charge was $10 unless a petition was
filed and a higher amount was authorized. In 1960, the amount an attorney could
charge without approval was increased to $20 for representation before the Bureau
of Federal Old-Age Benefits with amounts up to $50 for representation before the
Bureau and a hearing examiner and/or the Appeals Council. Disability cash benefits
had begun in 1956 and more and more appeals were on disability claims.

The Social Security Amendments of 1965 provided for withholding up to 25 per-
cent of past-due benefits for direct payment to an attorney in court cases to ensure
that claimants had access to effective legal representation at a fair rate of com-
pensation. The Social Security Amendments of 1967 required the Secretary to ap-
prove “reasonable” attorney fees, not to exceed 25 percent of the past-due benefits,
for services rendered in administrative proceedings, and authorized the Secretary to
certify payment directly to an attorney from a claimant’s past-due benefits.

When the Ways and Means Committee designed the Supplemental Security In-
come (SSI) program in 1972, it decided not to authorize any similar withholding
from a claimant’s past-due benefits. The Committee concluded that such a withhold-
ing would be “contrary to the purpose of the program.” This conclusion still makes
sense. To paraphrase Justice Brennan in the Supreme Court’s decision in Bowen v.
Galbreath in 1988, given the extreme financial need of SSI beneficiaries, one can
conclude that withholding past-due benefits under the SSI program will cause great-
er hardship than withholding past due benefits from insured individuals under the
Old-Age, Survivors and Disability Insurance programs.

The Omnibus Budget Reconciliation Act of 1990 created the fee agreement process
to streamline payment of attorney fees by permitting SSA to routinely approve fees
that were within certain limits (the lesser of $4,000 or 25 percent of past-due bene-
fits) if the representative and client both agreed in writing to the fee. Payment of
the fee could not be certified pending a 15-day administrative review period after
receipt of the award notice. The 1990 legislation also continued the exclusion of SSI
claims from the direct payment of attorney fees from a claimant’s past-due benefits.

The Ticket to Work and Work Incentives Improvement Act of 1999 eliminated the
15-day waiting period for certification of an attorney fee and allowed SSA to charge
an assessment, not to exceed 6.3 percent of the fee, to recover the costs for deter-
mining and certifying fees to attorneys. In other words, the current 6.3 percent as-
sessment is the cost of providing the attorney with the service of calculating, with-
holding, and paying the fee. SSA began charging the assessment on cases on which
the decision was made on or after February 1, 2000.

Process in General

Section 206 of the Social Security Act provides that a representative may not
charge or collect, directly or indirectly, a fee in any amount not approved by SSA
or a Federal court. SSA, under either the fee petition or fee agreement process, ap-
proves the fee that may be charged to represent a claimant for Social Security and
SSI benefits in administrative proceedings. At each level of the determination proc-
ess, applicants may be represented by an attorney or other individual in pursuing
their claim. Over the last 20 years, the proportion of applicants with representation
at the hearing level has increased dramatically; and in fiscal year 1999, about 57
percent of all cases decided at the Administrative Law Judge (ALJ) hearing level
involved attorneys.

Obtaining payment from clients is often difficult for attorneys, who sometimes
have to expend considerable resources to get paid. In virtually all successful Social
Security claims, SSA ensures that the attorney receives payment. By paying attor-
neys from withheld past-due benefits, SSA is providing a valuable service to attor-
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neys, guaranteeing payment of all or a portion of any fees due. In SSI cases, the
attorney must look to the claimant for payment.

Representatives may request payment for services through either a fee petition
or a fee agreement process.

Fee Petition Process

After completing his or her services for the claimant, the representative (attorney
or non-attorney) must request the Commissioner’s approval of fees. Each fee petition
requires an individual evaluation by an ALJ or other authorized personnel of the
worth of the services. Adjudicators, in authorizing a fee, consider factors such as the
extent and nature of the services performed, the complexity of the case, and the
amount of time the representative spent on the case. Fees over $5,000 require addi-
tional review.

After SSA authorizes a fee, we notify the claimant and their representative of the
authorized fee and their right to administrative review. Because of the highly in-
volved nature of this process, fee petition claims are very rarely paid within 30 days.

While we do not routinely track data on the use of fee agreements and fee peti-
tions, we have just completed a special systems run on a sample of attorney fee
cases. That data show that the percentage of fee payments that were withheld and
paid using the fee petition process has steadily declined from 1995 through 1999,
from 30 percent in 1995 to just 13 percent in 1999. In addition, that decline appears
to be continuing in 2000. From January 2000 through the end of May 2000, the per-
centage of fee petitions fell to just under 12 percent.

What this tells us is that more attorneys are electing to receive their fees through
the fee agreement process, which I will discuss next, even though fees received
through that process are capped at a specified amount. The decline in the number
of fee petition requests filed suggests that, contrary to some reports, attorneys are
not seeking to have their fees paid through the fee petition process because they
can get a higher fee than what they could receive under the alternate process. In
fact, in addition to the decline in the number of attorneys requesting payment
through fee petition, 91 percent of fee petition payments approved are for less than
$4,003)(generally, the amount which a fee under an approved agreement may not
exceed).

Fee Agreement Process

The fee agreement process was developed to be a simpler alternative to the fee
petition process. Under the fee agreement process, if the representative and claim-
ant sign and submit a written agreement as to the amount of the fee, SSA will gen-
erally approve the agreement if the specified fee does not exceed the lesser of 25
percent of the claimant’s past-due benefits or $4,000. SSA does not withhold past-
due benefits for non-attorney representatives or in SSI cases, but still must approve
the fee. The Commissioner then notifies the respective parties of the maximum fee
and right to request administrative review. This is usually the quicker and more
common method to set the fee.

Based on the sample run just completed, the number of fee agreement cases ac-
counted for almost 87 percent of fee payments processed in 1999. The sample for
1995 showed 70 percent were fee agreement cases. The percentage for this year
through the end of May rose to 88 percent. Obviously, more and more attorneys pre-
fer to use the more streamlined process, which suggests that attorneys are not con-
cerned about the $4,000 limitation. The $4,000 limit was put in place based on a
recommendation that SSA adopt a rebuttable presumption that a fee equaling 25
percent of the claimant’s past-due benefits, up to $4,000, is reasonable. In 1999, the
average payment under the fee agreement process was $2,555.

Implementation of the New Law

With the heightened awareness of the attorney fee process generated by enact-
ment of the 6.3 percent assessment has come an increase in the number of com-
plaints from attorneys about the fee process. We recognize the importance of timely
payment to attorneys who successfully represent their clients. With elimination of
the 15-day waiting period, some cases are being paid more quickly. Other cases,
however, are only being helped marginally.

To address this issue, we have taken several measures to clear the backlog of out-
standing fee claims. Among these measures are providing 111 work years to tech-
nical staffs, diverting resources from other work loads to process the attorney fee
claims, and giving priority to these outstanding fee claims to see if they can be paid
immediately.

These measures have worked. By March 21, 2000, SSA had reviewed approxi-
mately 79,700 (or 93 percent) of the 85,991 claims that were outstanding as of Feb-
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ruary 2, 2000. Based on these reviews, we immediately paid fully developed claims.
When additional development was needed, we requested it on a priority basis.

Furthermore, as of May 15, 2000, SSA had paid 167 (or approximately 84 percent)
of the 197 fee claims that were brought to our attention by this subcommittee. We
plan to resolve the outstanding claims soon. Although we have resolved many of
these cases, we realize that there continue to be concerns about delays in paying
attorney fees.

The legislation introducing the attorney assessments is being implemented in
phases, beginning with an all manual process, with plans to automate steps of the
process as time and resources were to permit. This is not unlike implementation of
many SSA legislative initiatives. The process of paying the attorney in Title II cases
is not completely manual, although it does require a manual review and input to
begin the Treasury payment process.

SSA’s systems are set up to contain information on the primary numberholder
and any auxiliary beneficiaries only. Information about third party payments, such
as attorney fee payments, is not captured on SSA’s Master Beneficiary Record
(MBR) system.

If the Agency decides to automate attorney payments, the effort would be ex-
tremely significant, involving major redesign of the Title II data structures and cli-
ent files. One requirement for paying non-beneficiaries would be to develop and
record some discrete identifier for each payment and payee to maintain a good audit
trail. This might be the attorney’s SSN or a firm’s Tax ID number or Employer ID
number. Up to now, the attorneys and their advocacy groups have been adamant
that they not be required to supply this or similar identifying information to SSA.

Proposal to Change the Attorney Fee Process

H.R.4633, recently introduced by you and other members of the Subcommittee,
would not allow SSA to impose the attorney fee assessment if payment is not made
to the attorney within 30 days after the initial certification of payments to the bene-
ficiary.

The current fee determination process, whether fee agreement or fee petition, re-
quires manual actions and considerable coordination between hearing office func-
tions and processing center functions. Because this is a complex process, as I will
describe, involving many steps, manual actions, and even mailing time, the new leg-
islation would require that SSA forfeit the amount we assess the attorney in two-
thirds of the attorney fee cases.

While some fee agreement cases may require only limited development, and SSA
may even pay the attorney and the claimant at the same time, that is not always
the case. Many fee agreement cases require additional development (for instance,
if a workers’ compensation computation is needed to calculate the proper amount
of past-due benefits or if we need to develop applications for the children or spouse
of the claimant), and the claimant is awarded ongoing benefits pending determina-
tion of past-due benefits. In those cases the attorney is not paid until past-due bene-
fits are awarded.

In fee petition cases, direct payment to the attorney must await both the calcula-
tion of the past-due benefits and authorization of the fee. Once past-due benefits
have been calculated and the fee has been approved, direct payment is made to the
attorney.

Fee authorizations for larger amounts can also take longer to process because
they often occur in difficult, complicated cases involving a lengthy appeals process.
This results in SSA having to consider a long, detailed record of all the services that
were performed in order to determine a “reasonable fee.” In addition, fee authoriza-
tions for more than $5,000 involve an additional step, i.e., our policy requires a re-
view and an approval by the Attorney Fee Officer in the Office of Hearings and Ap-
peals, a Regional Chief ALJ, or the Deputy Chief Administrative ALJ.

As you know, SSA does not have a tracking system in place from the start to the
finish of the process to measure the time it takes us to pay attorney fees; however,
attorney fees in fee agreement cases have generally been paid within 90 days of the
award notice. As a result of changes that we have already made, including the
elimination of the 15-day pre-payment holding period for fee agreement cases, pay-
ment of attorney fees can now generally be made within 60 days of the award no-
tice.

As I mentioned, H.R.4633 would not allow SSA to impose the attorney fee assess-
ment if payment is not made to the attorney within 30 days after the initial certifi-
cation of payments to the beneficiary. There are cases in which we are not able to
pay the attorney until completion of the additional development I have described.
Any time limitation that would restrict SSA from imposing the user fee assessment
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should exclude both fee petition cases and fee agreement cases for which there is
outstanding development.

While we agree that, in general, attorneys should receive their fees timely, there
are cases in which the extra time needed to process the attorney fee payment is not
within SSA’s control. These cases include not only fee agreement cases with out-
standing development, but virtually all fee petition cases, since the attorney is not
required to file a request for payment until 60 days from the date of the decision,
and may even request an extension beyond the 60 days. In addition, some cases
take significantly longer to pay because of the need to develop additional evidence,
such as proof of workers’ compensation payments.

The estimated $123 million in proceeds from the 6.3 percent assessment over the
first 5 years would be directed to the title II trust funds. Thus, any restriction on
SSA’s ability to impose the assessment would result in a loss to the trust funds.
For instance, in the case of a 30-day time limit, the Actuaries estimate that about
two-thirds of the payments would be lost.

Extending Attorney Fee Withholding to the SSI Program

SSI is a means-tested program providing cash assistance to aged, blind, and dis-
abled individuals whose incomes and resources are below minimal levels set by law.
Currently, individuals with countable income above $512 a month and countable re-
sources above $2,000 are not eligible for SSI. As you can see, SSI beneficiaries are
among the most vulnerable Americans in that they have little in the way of other
income or personal savings.

Arguably, SSI applicants are even worse off in that they often have very small
amounts of monthly income and are even poorer than SSI beneficiaries. Any income
or resources that they do have is needed for food, clothing and shelter. It is likely
that they may go into debt while they are waiting for their SSI applications to be
processed.

When they finally receive their SSI benefits, those benefits often are used to pay
bills or repay loans that they incurred during the months that their SSI applications
were pending. We are concerned that withholding 25 percent of accumulated bene-
fits might take away funds needed for basic needs. It would also eliminate the op-
tion that SSI beneficiaries and their attorneys could work out agreements to pay
the fee out over time.

In addition, there are other implications with regard to direct withholding from
SSI payments apart from the financial impact on SSI beneficiaries. There are also
serious workload implications for SSA regarding extending the service we offer at-
torneys representing Social Security claimants to SSI claimants. For instance, it
would require major systems changes to existing SSA programs, and would require
our field office employees to take direct actions to pay the attorney fees, which they
do not currently do, as well as responding to requests for information regarding pay-
ments to SSI attorneys and explaining notices. At this time, we do not have an esti-
mate for the number of workyears we will need to implement direct withholding of
attorney fees in SSI cases.

Review Process

Our procedures to pay attorneys, particularly in fee petition cases involving large
amounts, are admittedly complex. That is why the Commissioner has requested a
review of the attorney fee process that is currently underway.

Part of the Commissioner’s review will be to study ways in which we can better
measure our performance in attorney fee processing. This review will allow us to
identify those areas in which we may be able to improve that performance. You can
be assured that we will share the results of that review. It is expected to be com-
pleted by the end of this year.

Until our review is completed, however, I urge you not to make changes in the
current process. We need time to evaluate the current assessment process, which
has been in place for a very short time. Until we have the results of our review,
we would view any further changes to the program with extreme hesitation.

Our review of the process will cover a number of issues, including:

¢ Gathering more current data on the attorney fee process, including a compari-
son of fee processing before and after the elimination of the 15-day waiting period
and the imposition of the 6.3 percent assessment;

¢ Ascertaining how best to assemble and maintain management information
about the fee authorization and payment process;

* Reevaluating the need to increase the $4,000 cap;
. . Reearaluating our rules for approving fees, especially additional review for larger
ees; an
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¢ Studying how best to coordinate fees among multiple representatives and with-
in law firms.

We hope to use the results of this review to significantly improve the process. I
will keep you informed of our progress. I would also point out that the legislation
allows SSA to lower the 6.3 percent assessment if the cost of administering the at-
torney fee process is less than the revenue raised by the assessment. As part of our
overall review, we are beginning a study to see whether our original estimates of
the costs of providing the attorney fee payment process and the 6.3 percent assess-
ment are still roughly equal. If they are not, we will lower the assessment.

Prompt Payment Act

You asked me to comment on the applicability of the Prompt Payment Act to the
attorney fee process. The Prompt Payment Act, enacted in 1982 and amended in
1988, ensures that companies providing goods or services to the government are
paid in a timely manner. Under Section 3901 of title 31 of the U.S. Code, a business
can collect an interest penalty on late payments from the government. According to
regulations, the Prompt Payment Act applies in the areas of procurement contracts,
vendor payments, utility payments, and Commodity Credit Corporation payments.

According to the plain language of the statute and its regulations, SSA’s direct
payment of attorney fees on behalf of Social Security claimants is not subject to the
Prompt Payment Act. Through the direct payment system, SSA merely serves as an
intermediary to facilitate and ensure payment of attorney fees owed by the client,
the Social Security claimant. In fact, SSA does not use its own funds to make direct
payment of attorney fees, but simply issues the payment on the claimant’s behalf
through the Treasury Department. Consequently, Section 3901 does not apply to
SSA’s unique relationship with claimants’ attorneys, and SSA is not required by
that law to add interest to the attorney fees it directly pays.

Conclusion

In conclusion, Mr. Chairman, the Social Security Administration needs sufficient
resources in order to process its work effectively. Lack of adequate resources affects
our ability to timely process not only attorney fees but all Agency workloads. The
Commissioner has presented SSA’s FY 2001 budget to the House Appropriations
Subcommittee on Labor, Health and Human Services and Education. That sub-
committee has, however, recommended a reduction of $156 million below the Presi-
dent’s request. This reduction is even greater when compared to the Commissioner’s
budget request. The Commissioner is on record saying that funding at this level
would seriously undermine stable staffing and performance for the agency.

As to attorney fee processing, we are committed to providing the best service pos-
sible to the attorneys who represent our claimants, but we face serious challenges
as we work to improve our performance in this area.

Until our review of the attorney fee process is complete, we do not know what
our level of performance will be. As I have pointed out, however, the 30-day time
restriction imposed by the bill could result in a loss to the Social Security trust
funds in excess of $80 million over five years.

We look forward to working with you and the other members of the Subcommittee
to find ways to meet our resource needs. I will be happy to answer any questions
you may have.

Chairman SHAW. Mr. Collins.

Mr. CorLINS. Thank you, Mr. Taylor. Just kind of walk me
through the fee process itself, please.

Mr. TAYLOR. Certainly. Our fee process consists of two basic
ways that attorneys can have fee arrangements with their clients.
The first, and the one that has been in existence for the longest,
is the fee petition process whereby the attorney typically has a con-
tingency arrangement with the client and submits after the suc-
cessful conclusion of the claim the attorney submits a petition de-
tailing the services that were provided to that claimant, and that
petition is then subject to review through a review process. Usually
in our case, it is by the administrative law judge who held the
hearing.
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The other basic process is the fee agreement process which was
begun in 1991 and that is a more streamlined process whereby the
claimant and the attorney agree up front prior to the decision that
the attorney will accept either 25 percent of the past due benefit
payment or $4,000, whichever is less, so effectively there is a
$4,000 maximum.

If that agreement is approved, and they almost always are, by
the administrative law judge that completes the first stage of the
fee authorization payment process. After that, the fee agreement
along with the favorable decision is sent to a processing center. We
have six processing centers plus another processing center located
near the Social Security Administration headquarters in Baltimore.
It is their job to then determine the amount of past due benefits
that are payable to the claimant. In a direct payment case under
title II they will make a rough determination of the past due bene-
fit amounts and will issue an award notice to the claimant, put the
claimant in continuing benefit status, and pay a past due benefit
amount. At the same time they will withhold 25 percent of that
past due benefit for eventual payment to the attorney subject to
final approval of the fee.

In the fee petition process and in the fee agreement process, the
final amount is subject to some adjustments depending upon such
things as the receipt of workers’ compensation benefits by the
claimant. That information has to be obtained, if it has not already
been obtained, and considered in calculation of the actual past due
benefit amount and adjustments are made, and when that process
has been completed, the final determination of the 25 percent can
be made and the direct payment can be made to the attorney of the
attorney’s fee.

Mr. CoLLINS. You may have stated it. What percent goes with
first the fee petition and what percentage of claimants go with the
fee agreement? Do you have any idea?

Mr. TAYLOR. Yes, congressman, I do.

Mr. COLLINS. And is there a cap on the fee petition?

Mr. TAYLOR. To answer the second question first, there is no cap
on the fee petition process. SSA will only withhold 25 percent of
past-due benefits, but there is no cap on the actual amount of the
fee that can be authorized. Anything over the 25 percent must be
collected directly by the attorney.

In terms of the use of the fee agreement versus the fee petition
process, currently it is running about 88 percent of the fee pay-
ments are made pursuant to the fee agreement process and about
13 or 12 percent under the fee petition process. That is a substan-
tial change from the situation that existed several years ago. The
usage of the fee agreement process has been increasing in recent
years and continues to increase and that, I think, was the intention
of the legislation that the process would be streamlined and that
most, if not all, of the fee payments would be made pursuant to
this simplified process.

Mr. CoLLINS. Okay. Well, I see my time is about out, but I appre-
ciate that very much. Thank you. I may have another question.

Chairman SHAW. Mr. Matsui.
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Mr. MATSUIL Thank you, Mr. Chairman. Mr. Taylor, you get the
claimant’s check out once the case is resolved within how many
days on the average?

Mr. TAYLOR. I do not know that I have that information readily
available.

Mr. MATSUIL But it is less than 30 days?

Mr. TAYLOR. Well, I am not sure that it—

Mr. MATSUIL. It is not?

Mr. TAYLOR. I am not sure that it is less than 30 days.

Mr. MaTsul. Really. So in other words, if somebody has a $5,000
claim that is adjudicated and it is awarded, the disabled individual
then may have to wait more than 30 days, and I know you do not
have the exact number, but I am trying to—

Mr. TAYLOR. I can certainly get the information for you. If you
are going from the date of the decision, the favorable decision,
which must then be transmitted to the processing center where the
past due benefits are calculated, I cannot say for sure that it is al-
ways within 30 days, but I would be happy to obtain the average
time. I am sure that we maintain that.

[The information follows:]

We estimate that the average processing time for hearing-level cases from the
g(a)ltg of the decision to payment effectuation/award notice to the claimant is about

ays.

Mr. MATSUL Does the check to the claimant usually go out at the
same time the check to his or her attorney goes out or is it two
separate actions?

Mr. TAYLOR. It may go out at the same time, but in those cases
in which there is a need to develop additional information, such as
cases regarding workers’ compensation or auxiliary beneficiaries
who may be entitled, before that final past due benefit amount can
be exactly calculated. In cases such as these the payment to the at-
torney would be made later than the payment to the claimant.

Mr. MATSUIL In normal cases, later, because you have to calculate
how much you are going to take off the top to the claimant; is that
right? And then after that—

Mr. TAYLOR. Well, to make the exact calculation in cases where
the processing center has to do additional development to deter-
mine the past due benefits, they would make the payment to the
claimant when they make the initial payment, but they would not
release the payment to the attorney until they had made a final
calculation of past-due benefits after development. And then there
may be adjustments made to the claimant’s payments as well at
that time.

Mr. MATSUI So you really cannot do all the checks at the same
time, it sounds like, because you have too many calculations?

Mr. TAYLOR. I believe there are instances in which we can do it
at the same time, but we could not—

Mr. MATSUI. When there are no other claims on the—

Mr. TAYLOR. That is right. We cannot do that all of the time
under our current process.

Mr. MaTsul. It is hard to argue that the attorney should be paid
sooner than the claimant, although I guess you could see a few
cases where that could happen given the 30 day requirement but
no requirement with respect to the claimant. But let me ask you
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this. The check to the claimant has to be—that is a very high prior-
ity, I would imagine, right, in the department?

Mr. TAYLOR. Absolutely.

Mr. MaTsul. Now, how high of a priority is it to pay the attor-
neys? I mean, you know, again, I know you cannot calculate it on
a scale one to 1,000 or something like that.

Mr. TAYLOR. Certainly.

Mr. MATSUIL. But there must be some evaluation that goes into
how you allocate your budget?

Mr. TAYLOR. We do, of course, consider these to be matters of pri-
ority, but as you have suggested, we have a number of competing
priorities.

Mr. MATSUI Right.

Mr. TAYLOR. And these attorney fee payment processes, as much
as we want to make them as quickly as we can, have to be handled
with competing workloads such as the payments to claimants. I
think—

Mr. MATSUIL In a way, your testimony puts us in a dilemma be-
cause what we wanted to do is avoid a deficit in the trust fund and
that is why we came up with this.

Mr. TAYLOR. I understand.

Mr. MATSUI. But now you are suggesting, and obviously you are
right, if what you are saying is correct, and I am assuming that
it is, we are going to create a deficit in the trust fund anyway be-
cause the money will not be paid into the trust fund.

Mr. TAYLOR. Under the proposed legislation, we sacrifice the fee
with the 30-day limit, yes, that is correct.

Mr. MATSUL It creates a real problem for us. And obviously the
appropriations, $156 million short of what you are asking, plays a
role in that, although I do not know if the $156 million would solve
this problem because I think your request probably came before we
made this decision or at least simultaneously.

Mr. TAYLOR. I do not know that I could say it would solve this
problem, but again it allows us to address the competing workloads
a little more easily than we are able to do so now.

Mr. MATSUI. See the problem is that I do not think any of us
want to micromanage. On the other hand, we want to try to come
up with a resolution of this and it does not sound like—and again
maybe when we hear from others—but it does not sound like you
are offering us any hope for some solution to this problem right
now.

Mr. TAYLOR. Well, I—

Mr. MATSUIL I understand the problem which you raise and I cer-
tainly appreciate that. On the other hand, it would seem to me
that, you know, we are trying to fix something right now, and there
are obviously some industry groups out there that have a problem,
and we would like to solve it without doing too much damage to
anybody, particularly the administration.

On the other hand, I think you have an obligation to at least try
to give us some ideas instead of saying, you know, we are kind of
stuck. We need $156 million more, you know.

Mr. TAYLOR. Congressman, I apologize if I have given that im-
pression.
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Mr. MATSUIL. Maybe what you are suggesting is the fact that you
have no solution and you are not going to come up with one, in
which case we just have to make a tough decision, but it just seems
to me that—

Mr. TAYLOR. I would not want to leave you with that impression
because, as I believe I referenced briefly in my statement, we do,
first of all, consider this to be a process that needs attention and
it may be subject to improvement, and for that reason the Commis-
sioner has requested, and we are currently in the process of doing,
a review of the entire process and looking for ways in which we can
streamline and make improvements that may allow us to address
this workload in a more expeditious manner than we have thus far.

Mr. MATsUL I appreciate your offer there. My time has run out,
but I just want to make a suggestion that all of us on this sub-
committee want to work this out in a way that is reasonably ac-
ceptable to all parties. I mean nobody is trying to be adversarial
on this area.

Mr. TAYLOR. We would be anxious to cooperate.

Mr. MATsUIL. And we would hope that we can find some way to
achieve that goal.

Mr. TAYLOR. We would be very anxious to cooperate with the
subcommittee in trying to work out a solution.

Mr. MATSUL I thank the chairman.

Chairman SHAW. Thank you. You say that in 1999, the SSA proc-
essed 200,000 fee payments to the attorneys. Could you tell me
why your Freedom of Information Officer, Mr. Blevins, said that
the SSA does not maintain this data when it was requested by one
of our later witnesses, Ms. Shor? Are you familiar with that letter?

Mr. TAYLOR. I am not familiar with that response by Mr. Blevins.

[The information follows:]

March 2, 2000

NOSSCR

Attn: Nancy Shor

6 Prospect Street
Midland Park, NJ 07432

RE: Freedom of Information Act (FOIA) Request
Dear Ms. Shor:

This is in response to the subject request for a copy of the data reflecting the
number of attorney’s checks issued in each month CY1998 and CY1999.

We are unable to comply with your request since we do not maintain the data
you requested.

If you disagree with this decision, you may request a review. Any appeal should
be mailed within 30 days of receipt of this letter to the Associate Commissioner for
the Office of Program Support, Social Security Administration, 6401 Security Boule-
vard, Baltimore, Maryland 21235 in an envelope marked “Freedom of Information
Appeal.”

Sincerely,
DARRELL BLEVINS
Freedom of Information Officer

Mr. TAYLOR. Mr. Chairman, just looking at the request, I notice
that the request was for data month by month during calendar
years, and it may be that the data that was available was not
maintained on a monthly basis, but I do not know.
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Chairman SHAW. Could you follow up on that?

Mr. TAYLOR. I certainly will be happy to follow up on that.

Chairman SHAW. And fill it in for the record.

[The information follows:]

The request was for data month by month during calendar years, but we do not
maintain that information for each month.

Chairman SHAW. As you know, the administration proposed
charging the attorneys for the cost related to the processing of their
fees. These costs, on average, were estimated to equal 6.3 percent
of the fee and this percentage is now established in law. The Gen-
eral Accounting Office will testify that the SSA has developed a
way to capture actual costs and that you currently do not have a
way to determine costs? Is that a correct statement?

Mr. TAYLOR. I am not sure that it is exactly correct. We did—

Chairman SHAW. How did you arrive at the 6.3 percent?

Mr. TAYLOR. Mr. Chairman, in arriving at the 6.3 percent, we
took available data that we had regarding the attorney fee process
including the number of petitions and the number of fee agree-
ments and information that we obtained about how much time it
took to process those two things and we looked at the average pay-
ments that had been made under those processes on a yearly basis,
and I believe using those two bases of information, and then ex-
trapolating from some debt collection information that we had ac-
cess to, we came up with a figure of 6.3 percent. Basically we did
the best calculation we could to figure out what the cost of the
process had been in past years and then taking the number of pay-
ments and the average fee payment based on historical data, what
percentage of that would cover those costs?

I might add that as a part of the review process that is underway
now, we are going to develop a better methodology for examining
and capturing those costs so that we can carry out the obligation
of updating that fee assessment figure if it turns out it is not—it
is overstating, for example, the true cost of the process.

Chairman SHAW. Mr. McCrery.

Mr. McCRERY. Mr. Taylor, have you considered issuing just one
check to the attorney, made out jointly to the beneficiary and the
attorney, as a possible way to make the system more efficient, to
cut down on the time it takes to process these things?

Mr. TAYLOR. This is a possibility that has been given consider-
ation in the past. We have not considered it recently. I would just
say that we have a couple of reservations about that, one of which
is that by doing so, if my understanding is correct, we would be
issuing a check in the full amount of past due benefits that would
be jointly drawn to the claimant and to the attorney, and when it
fv'vasdnegotiated, the attorney would then take the fee out of those
unds.

One of our concerns is that would then place outside of the Social
Security Administration’s control the actual payment of Social Se-
curity benefits to the beneficiaries and we would have lost any con-
trol over the actual amount or the timing. We would be depending
uﬁ)on a process outside of the Social Security Administration to do
that.

The second, major consideration is one of operational issues. It
would be a substantial operations and systems undertaking to de-
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velop a system that would efficiently prepare and execute two-
party checks involving attorneys who are third-parties who are not
anywhere in our database presently. There would be a substantial
amount of work that would be involved in doing that, but in an-
swer to your question we have not recently considered that possi-
bility, but those are a couple of the reservations that we had when
this was considered some time ago.

Mr. McCRERY. Well, of course, outside of the Social Security
arena, in lawyers’ offices everyday checks are made payable to both
the claimant in a personal injury case and the attorney, and the
division is made in the attorney’s office. And it happens everyday.
So I do not know why you could not enlist the services of the attor-
ney representing the client to effectively do what you are doing in
Baltimore by dividing the check and issuing two checks. He could
do all that for you. All you would have to do is withhold the 6.3
percent of 25 percent. Just something to consider. I frankly, I just
got it from this list of questions that somebody handed me and it
seemed like a good idea to explore.

Mr. TAYLOR. Okay.

Mr. McCRERY. I am an attorney and I do not trust all attorneys
either, but generally they are honorable people and they will do
what they should do with their clients and if they do not, they can
get in a lot of trouble. So, you know, maybe we could make it a
federal crime not to divide the payment properly.

Mr. TAYLOR. I was trying to avoid mentioning the third reason.

Mr. McCrERY. Well, that was implicit in your first reason, but
anyway something to think about.

Chairman SHAW. Mr. Hulshof.

Mr. HULSHOF. Thank you, Mr. Chairman. Are you an attorney,
Mr. McCrery? I am a recovering attorney myself. Let me ask a
question regarding something that is in your extensive statement,
Mr. Taylor, on page eight that indicates in the middle of the page
that SSA does not have a tracking system in place from the start
to finish of the process to measure the time it takes to pay attor-
neys’ fees.

You say generally, though, the fees can be paid within 60 days
and I guess, forgive me, a very simplistic question, how do you
know if you have no tracking system?

Mr. TAYLOR. That is a great question. The answer is both things
are true. We do not have a tracking system. This 90 days was done
from a special study that we did just before the legislation that en-
acted the 6.3 percent assessment, and that is what the special
study showed and I do not have the exact data that the study dis-
closed. I am sure we could make that available, if necessary.

Mr. HULSHOF. Let me ask, too, that the legislation that the
chairman and Mr. Matsui have introduced, that I have cosponsored
and others on this committee, you indicate that the Social Security
Administration might forfeit as much as two-thirds of the attorney
fees assessments, and again how do we know that if you cannot
track the processing time?

Mr. TAYLOR. Again, I would have to confirm this. It may have
been based upon the results of this special study. Looking at the
number of cases that were done within 30 days versus those that
were done outside of 30 days.
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Mr. HULSHOF. Do you have available or maybe some of your folks
behind you of what percentage of SSI cases are represented by
counsel? Do you have that available?

Mr. TAYLOR. Yes, I do. According to data that we maintain, in
fiscal year 1999, just over 43 percent of SSI cases that went to a
decision before an administrative law judge were represented by at-
torneys. Now there were more that were represented by non-attor-
neys, but for counsel that is the figure.

Mr. HULSHOF. Refresh my recollection how that compares to the
percentage in disability cases?

Mr. TAYLOR. 73%2 percent of what we would normally call the
title I disability cases were represented by attorneys.

Mr. HULSHOF. I know that the General Accounting Office reports
that the Association of Administrative Law Judges believed that
extending the direct payment of attorneys’ fees to SSI cases would
actually benefit the claimants because cases with attorney rep-
resentation in their belief have a better chance of receiving a favor-
able decision. Do you have an opinion, agree or disagree with that
report?

Mr. TAYLOR. I have not seen that report. I have heard the specu-
lation that that might account for some of the disparity and I can-
not say that it does not account for some of the disparity. I would
be hard-pressed to say that it accounts for all of it because there
are other factors involved in whether or not a claimant is rep-
resented.

Attorneys, I am sure, exercise a screening function of their own
in determining whether or not to take a case for representation.
There are requirements in many states where interim assistance is
being provided that claimants pursue their claims, at least through
the hearing level, so there may be some less likely favorable deci-
sion cases reaching hearing levels in higher proportions.

Mr. HuLsHOF. My time is about to expire so probably this would
be my final question. Would the Social Security Administration
sup(})ort extending attorney fee withholding to the SSI program or
not?

Mr. TAYLOR. Our present position is that we would not support
that and I would be happy to share some of the reasons if you
would like.

Mr. HULSHOF. If you could do that—

Mr. TAYLOR. Very quickly.

Mr. HuLsHOF.—I will give you the opportunity, yes, sir.

Mr. TAYLOR. Sure. First of all, it has been the position ever since
the SSI program was enacted that—and this was done specifically
by the Congress—that these cases because of the purpose of the
program and the needs of the claimants, would not be appropriate
for a withholding process of their initial payment.

I think that is probably the main reason and it goes to the fact
that many of these claimants, while they have been waiting for
their case to be decided, have many pressing needs of basic neces-
sities and that to remove this 25 percent from the initial payment
might put them in a worse position, at least temporarily.

Secondly, as I mentioned before, many claimants are receiving
interim assistance and they have agreements to reimburse the
states for that assistance and if 25 percent of accumulated benefits
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were carved out for direct payment off the top, we are not sure how
the choice would be made as to who got paid first if there had to
be a choice made.

And finally, this is a substantial operational endeavor for us be-
cause it would require our 1,300 field offices to get into the busi-
ness of making attorney fee payments and they do not currently
have to do that. Currently, the payments are confined to the small
number of half a dozen or so processing centers. You would have
to bring up a manual process, at least initially, and over 1,300 of-
fices would be very difficult to manage.

We have done a very quick estimate of the impact and cost of
doing this, and it runs at $23 million and 400 work years annually.
This is our initial rough estimate of what it would cost to extend
the direct payment to title XVI cases, and, of course, those work
years would be competing against work years that are needed for
other priority workloads.

Mr. HULSHOF. Thank you.

Chairman SHAW. Mr. Taylor, I want to pursue a question, the
questioning that Mr. Matsui was doing awhile ago, because frankly
the answer you gave I think was not totally in response to what
he was saying, what he was trying to get at. And that question is
why do you not just write the fee at the same time that you write
the settlement figure? All you are doing is requiring someone to go
back to the file a second time. And why can’t all that be done at
the same time?

Now you talked about there may be other litigants and what not.
But if you have an assigned fee arrangement, at that point you
know at least exactly what that particular litigant is entitled to.
Why not just go ahead and write the fee at the same time?

Mr. TAYLOR. Mr. Chairman, I am sorry if I was not—

Chairman SHAW. Well, you may have been and I may have not
understood it. So explain it to me. I do not mean to say that you
were not responsive, but—

Mr. TAYLOR. Let me just try. We want to make accurate pay-
ments to claimants and we want to make accurate fee payments to
attorneys. And those two things have to go hand in hand.

Chairman SHAW. Now if they have a fee agreement and it is a
certain percentage with a $4,000 cap, what is so difficult about
that?

Mr. TAYLOR. In fact, the average fee agreement is not $4,000.
The average fee agreement paid is about $2,500. So—

Chairman SHAW. Well, it is a percentage with a $4,000 cap.

Mr. TAYLOR. And my point is that the fee agreements are most
often paid based upon a percentage of the past due benefits and in
order to calculate accurately the past due benefits in many cases,
there is additional development that must be done such as the cal-
culation of the offset by workers’ compensation, for receipt of work-
men’s compensation.

Chairman SHAW. But you do not pay the claimant until you
know how much you owe them.

Mr. TAYLOR. Well, we have placed a priority in the Social Secu-
rity Administration upon making prompt payments to the claim-
ants because we figure they have been waiting for these payments.

Chairman SHAW. Right.
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Mr. TAYLOR. So we take a risk that there may need to be an ad-
justment at some point a little ways down the road of the claim-
ant’s payments. We want to get them in payment status and give
them as much of the past due benefits as we can.

Chairman SHAW. Well, would it not be just as easy to go back
and get the overage from the attorney as it is the claimant? Prob-
ably easier; would it not? I mean you are talking about lesser dol-
lars and you are talking about deeper pockets in most cases. So I
mean if you overpay a claimant, in all probability it is going to be
very difficult to get any of the money back except deduct it from
future payments.

If you overpay the lawyer, to begin with, you are talking about
a maximum of $4,000, and if there is a calculation that has to be
made where the lawyer has to return a certain percentage of that,
I do not see the difference, and I think this may be probably the
nut of the problem here is that if you wait until there is very little
possibility of an offset, and then you pay the attorney—I do not
think that is quite fair. I think you should, as you pay the claim-
ant, go ahead and pay the attorney.

And I would guess that the little bit of money that you may lose
would be more than offset by the administrative costs that you
would save in not having to go back to the same file and calculate
it. As long as you got the papers spread out, figure out what you
owe everybody and get rid of it.

Mr. TAYLOR. Do it all at once.

Chairman SHAW. If you would look into that—I think somebody
is handing you a note there. In fact, I know she handed you a note.

Mr. TAYLOR. I better read it. Well, I have had the record cor-
rected for me here. The current payment that is made, the initial
payment, is simply to put the claimant into current payment sta-
tus. I was in error. The back payment is made at the time that the
payment is made to the attorney. So I think I may have misled
you.

Chairman SHAW. Wait a minute. What you are saying is the
amount that the attorney’s fees would apply to in the arrearages,
I assume—I assume there is no attorney’s fees on what goes for-
ward.

Mr. TAYLOR. That is right.

Chairman SHAW. It is only on the arrearages—that then is made
at the time?

Mr. TAYLOR. At the time the past due payment is made to the
claimant.

Chairman SHAW. Oh, okay.

Mr. TAYLOR. So I am sorry if I—

Chairman SHAW. Well, then that makes sense.

Mr. TAYLOR. Okay.

Chairman SHAW. Okay. Do you have anything further to follow-
up on that?

Mr. MATSUL I am sorry. In view of the fact that I did not get
the answer that I thought I understood, if I could follow up on this.
So, in other words, the initial payment to the claimant is not the
amount adjudicated. Is the amount that from certain date forward
the claimant received money to keep him or her in a state of where
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they can survive? Is that kind of the purpose of that initial pay-
ment?

Mr. TAYLOR. Get them in payment status.

Mr. MATSUL. Okay. Then when is the final adjudicated payment
made to the claimant? How many days usually goes by? Because
I think that is a critical issue as well. Do you happen to know that
number?

Mr. TAYLOR. I do not know that number off the top of my head.

Mr. MATSUIL. See the reason I am asking that, I mean I know
they need the initial payment, but most of these people, if you are
disabled, and it is a five, six, seven, $10,000 amount of the adju-
dicated claim that is awarded, it would seem to me that they need
that money, too, because they are probably in arrearage on rent
payments and a lot of other things at the same time. How many
days goes by before they receive that amount?

It seems to me that is kind of an important factor because I
mean if your priority is to pay the claimant, you know, I would
hope that somebody would know that. Perhaps somebody knows in
the back there because—on average, you know, is it six months or
six weeks? From what—and again, maybe—this letter to Mr.
Doggett dated February 16 this year from Mr. Apfel says that the
average processing time for these cases from the date of decision
to payment and the award notice to the claimant is about 30 days.
So is that a correct figure? So basically what is it that then the
entire—

[The information follows:]

February 16, 2000

The Hon. Lloyd Doggett
House of Representatives
Washington, D.C. 20515-3217

Dear Mr. Doggett:

This is in response to your letter concerning the implementation of the new attor-
ney user fee. You requested specific information concerning the length of time it
usually takes for fees to be paid, what actions are being taken to speed up that proc-
e}sls, fyvhen the actions will be implemented and what the specific goals are for paying
the fees.

The majority of cases involving the payment of attorney fees are decided at the
hearing level. The average processing time for these cases from date of decision to
payment effectuation/award notice to the claimant is about 30 days. Prior to the re-
cent legislative changes, the Social Security Administration (SSA), as required by
law, provided a 15-day administrative review period after the receipt of the award
notice, so the claimant, representative and the administrative law judge or other ad-
judicator could review the approved fee amount. This requirement delayed the proc-
essing of attorney fees by at least 30 days after the date the claimant received past-
due benefits. In addition, after the decision is made that the individual is eligible
for benefits, SSA cannot calculate the past-due benefits due to the claimant and pay
the attorney until all the development on the nondisability factors of the case is
complete. So in some cases, we begin paying current benefits to the beneficiary
pending completion of development and then pay the past due benefits later.

SSA does not have a direct measurement of attorney fee processing times, how-
ever, attorney fees are generally paid within 90 days of the award notice. Some
cases take significantly longer to pay because of the need to develop additional evi-
dence, such as proof of worker’s compensation payments. SSA estimates that as a
result of changes that we have made while implementing P.1..106-170, including the
elimination of the 15-day pre-payment holding period for fee agreement payments,
payments of attorney fees can now generally be made within 60 days of the award
notice. After effectuating payment to the beneficiary, a separate action is required
to process the attorney fee. We manually compute the fee, then the user fee, and
finally update systems and effectuate payment through a separate manual payment
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process. The new attorney fee process, as described above, was implemented on Feb-
ruary 1, 2000.

You may be interested to know that last year, when the Administration proposed
legislation to improve the attorney fee payment process, it included a provision to
deposit the funds raised as a result of the 6.3 percent user fee to SSA’s Limitation
on Administrative Expenses (LAE) account. We intended to use the funds raised by
the fee to improve the administration of the payment process. However, when the
provision establishing the user fee was passed, as part of P.L. 106-170, it did not
provide for the fees to be deposited in SSA’s LAE account. Therefore, we are not
receiving additional resources, which hinders our ability to make additional signifi-
cant improvements on our current performance.

We implemented the changes described above to reduce the attorney fee process-
ing time as much as possible, consistent with maintaining the program’s integrity,
and in concert with the other automation improvements currently underway within
the Agency.

Thank you for your interest. I hope this information is helpful to you.

Sincerely,
KENNETH S. APFEL
Commissioner
of Social Security

Mr. TAYLOR. I am advised that the payment is made on average
within 60 days.

Mr. MATSUI 60 days, not 30 days.

Mr. TAYLOR. Which is about the same time that we think we can
make the payment to the attorney which would be made at the
same time.

Mr. MATsuL. Okay. I guess this 30 days then refers to the kind
of initial payment?

Mr. TAYLOR. Well, it could refer to—I'm not sure what it refers
to actually.

Mr. MATSUI Yeah, you may want to look at this letter.

Mr. TAYLOR. I will.

Mr. MATSUIL Because it is different from your letter, from what
you just said.

Mr. TAYLOR. Yes.

Chairman SHAW. What percentage of the claimants is Workers’
Comp involved; do you know the percentage of that?

Mr. TAYLOR. We do not maintain that information.

Chairman SHAW. I understand from the people behind you that
you just flat do not have that information.

Mr. TAYLOR. Yes.

Chairman SHAW. Well, at prior hearings we went through this
claims process, from the day the petition was filed to the day of set-
tlement. So I mean we have traveled through this and it is terribly
long. I mean it is unconscionably long particularly when you are
talking about people many of which are desperate. As Bob said,
their rent is in arrearage and what not. I mean they can really be
devastated during this period of time.

I think we need ways, once the case has been adjudicated, why
you have to go 60 days. I mean if you or I were the defendant and
went 60 days and there was an appeal involved, our bank accounts
would have been frozen and everything else, and there is no reason
why we cannot pay these claims efficiently. Obviously, and I think
we probably all agree, you do not want to pay the attorney before
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you would pay the client. However, it should be done simulta-
neously and really it should not take 60 days.

Mr. TaYLOR. Well, I would like to have the opportunity to provide
exact information on that.

Chairman SHAW. I do not understand. Perhaps we will have to
have another hearing to really zero in on that information, so that
we are well advised as to what exactly—what is going wrong here,
and it should be that these payments should be made very expedi-
tiously. I think Mr. Collins had another question.

Mr. CoLLINS. Mr. Taylor, I am a non-lawyer member of this com-
mittee. So my question will not be in favor of the lawyers. My un-
derstanding is that their fee is based on the back payment that is
due.

Mr. TAYLOR. That is correct.

Mr. CoLLINS. What is the length of time that it takes to process
a claim from an applicant that is represented by an attorney or a
lawyer versus those who are not?

Mr. TAYLOR. Congressman, I am not aware of a report that
makes that distinction. There may be one. I am not aware of one
that makes that distinction. I have no reason to believe that there
is a great distinction, but I really cannot answer your question.

Mr. CoLLINS. But the length of time that it takes to process the
claim also determines the back pay?

Mr. TAYLOR. In general, that is right, yes.

Mr. CoLLINS. Okay. It seems to me that the lawyer’s fee ought
to be based on the date of a calculation that would be back pay-
ment from the time the first claim was filed to the day the attorney
took the case so that any extended period of time to process that
claim would not increase the attorney’s fee. You might get your
claims processed a little bit faster by the attorney because I am
told by the administrative law judge that a lot of these attorneys
do not come to the hearings prepared and it drags out the case and
the longer you drag it out, the percentage goes up with the amount
of back payment.

Mr. TAYLOR. Congressman, I am sure that happens in some in-
stances, but in other instances, many instances, I believe, attorneys
who represent clients do a fine job before our administrative law
judges.

Mr. CorLLINs. Well, I tell you what. It just bothers me that we
have a government agency that a person who is entitled to benefits
from that agency would have to go hire a lawyer to represent them
before the agency, because I understand all of the questions that
become involved in it, too. Someone has to make a judgment. Some-
times the judgment is not according to the applicant’s intent.

But I just, you know, it bothers me, too, that the longer you drag
it out and processing the system, through the system, the larger
the payment is, or the larger the fee is, and if you could handle
the thing up front or have a set fee that when that lawyer took the
case, they would not be enhanced by a longer period of time or
dragging it out. Maybe they would get their stuff together, their act
together when they went before these administrative law judges
and help this process along much better than it has been done in
the past. Thank you.
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Chairman SHAW. Is there a process by which these cases can be
reviewed so that some of them can be kicked out as deserving of
payment before you get to that hearing process? Do you have to go
through the hearing process on all of them? Is there a review proc-
ess once these claims are filed where SSA may say well, gee, this
one should have been allowed in the first place and just kick it out
without a hearing? I mean pay it.

Mr. TAYLOR. Well, yes, within our existing process, we always
have the option to decide the case favorably without holding the
hearing and that happens in a significant number of cases cur-
rently.

Chairman SHAW. For the record, and we went through this once
before, once somebody actually files their claim, what is the period
of time before the hearing?

Mr. TAYLOR. The time from the request for hearing to the date
the hearing is held?

Chairman SHAW. I guess the claim is the request for hearing. 1
suppose that is what it is.

Mr. TAYLOR. The reason I asked if you went from the date that
the initial application for benefits was filed and took it forward to
the date that the—

Chairman SHAW. Well, it has got to be denied by—

Mr. TAYLOR. That is right.

Chairman SHAW. And then once it is denied, that is when it gets
into your court.

Mr. TAYLOR. That is right.

Chairman SHAW. So this is, in effect, an appeal process?

Mr. TAYLOR. Our current average processing time, and I would
be happy to give you the exact figure, and I am quoting this from
memory, is something slightly in excess of 300 days from the date
the request for hearing is filed to the date that the decision is
isbslued. Now this is an average of all cases, favorable and unfavor-
able.

[The information follows:]

Average processing time from the date of the request for a hearing to the date
the decision is issued is 301 days.

Chairman SHAW. So you add 60 days to it, it is going to be a year
for you to get a hearing.

Mr. TAYLOR. And we have done a great deal, Mr. Chairman, in
the past several years to bring that figure down.

Chairman SHAW. And what percentage of the appeals prevail?

Mr. TAYLOR. About 55 percent prevailed in the past year. Again,
I could give you the exact number, but I think that is pretty close.

[The information follows:]

. In?iluding partially favorable decisions, 54.5 percent of hearing level cases are al-
owed.

Chairman SHAW. That is close enough. Okay. Anybody else have
anything else?

Mr. McCRERY. Mr. Chairman, just one more question.

Chairman SHAW. Okay.

Mr. McCRERY. Mr. Taylor, I am told that there are two arrange-
ments that an attorney can make for being paid a fee. One is a
straight 25 percent of the arrearages and the other is that he could
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itemize his expenses and submit that to the Social Security Admin-
istration for payment; is that right?

Mr. TAYLOR. That is correct.

Mr. McCRERY. Can you tell me how many attorneys opt for the
latter, itemizing the expenses, the percentage?

Mr. TAYLOR. Congressman, I cannot tell you how many attor-
neys, but I can tell you that as a percentage of fee payments that
are made, our most recent data current through this year is that
about 12 percent of the payments are based upon that fee petition,
the detailed itemization process, and 88 percent are fee agree-
ments.

Mr. McCRERY. And I assume it takes longer to process the
itemization—

Mr. TAYLOR. That is correct.

Mr. McCRERY.—arrangement?

Mr. TAYLOR. That is correct.

Mr. McCRERY. Does the bill that we are considering make a dis-
tinction between the two types of reimbursement?

Chairman SHAW. I do not think so, no.

Mr. McCRERY. We probably should do that. If an attorney choos-
es to itemize—

Chairman SHAW. That is a good point.

Mr. McCRERY.—I do not think he should be surprised that it is
going to take longer to get his payment. Thank you.

Chairman SHAW. I think also—and this is giving me a little trou-
ble right now—that we do not want to get the attorneys’ fees out
in front of the claimants’ payments, but I do not think either one
should go 60 days unless there is some complicating factor. I think
we need to look further into that.

Mr. Taylor, thank you.

Mr. TAYLOR. Thank you.

[Questions submitted by Chairman Shaw, and Mr. Taylor’s re-
sponses, are as follow:]

1. If representatives are entitled to world class service, why hasn’t SSA developed

performance standards for this workload and developed methods for measuring this
performance before now?

SSA believes that attorneys are entitled to world class service. However, SSA uses
separate systems to track decision dates and attorney fee payment dates, and these
two systems are not compatible. Moreover, the main system arranges its records ac-
cording to the beneficiary’s data only. This increases the difficulty of tracking attor-
ney payment data. Therefore, although SSA can conduct special runs to obtain fee
payment processing data, it cannot obtain this data on an ongoing basis. Because
of competing priority workloads, SSA did not routinely conduct these special runs.
Therefore, SSA did not develop these performance standards.

2. Recently, I wrote to the Commissioner regarding whether SSA should increase the
$4,000 limit under the fee agreement process. He agreed that an updated assessment
of the issue is appropriate. What is the status of this assessment?

A recommendation regarding action on the $4,000 limit is in preparation for the
Commissioner’s review.

3. Does SSA maintain data on attorney fees charged in SSI and disability cases? Is
there anything to show, as indicated by the National Senior Citizens Law Center,
that many attorneys lower fees for SSI cases? If so, what is the difference in fees?

SSA does not maintain a central data pool on fees for representation. We have
no evidence that attorneys generally charge lower fees for working on SSI cases.

4. Why did SSA originally recommend that the attorney fee assessment be set as a
percentage of the fee as opposed to a flat fee? Do you have information to show that
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SSA’s costs increase as the amount of the fee increases? What are your views regard-
ing expressing the user fee as a fixed amount instead of a percentage? Why?

SSA designed the current rate to recover $26 million, the estimated cost in 1995
of processing attorney fee payments and collecting the assessment. SSA does not
have information which shows that processing costs increase as fee amounts in-
crease. However, we prefer the current method of assessment to a flat rate for sev-
eral reasons. A fixed dollar amount would be unfair to those who had small fees,
because the flat assessment would represent a very large proportion of the attor-
ney’s fee. In fact, some members of Congress objected to a fixed dollar amount in
the past for this reason. An equal percentage for all cases distributes the cost of
the service proportionately among the cases. Furthermore, charging a fixed rate for
all cases would prevent SSA from covering the rising cost of processing fees.

5. Some critics of the present attorney fee payment process have proposed that the
Prompt Payment Act provisions be expanded to cover attorney fee payments so that
interest and late charges can be assessed on SSA when payment are not made timely.
What is SSA’s position on this proposal?

The Prompt Payment Act (PPA) allows vendors from whom the government pur-
chases goods or services to collect interest on late payments for those sales. How-
ever, SSA does not purchase services from the claimants’ attorneys. Instead, it pro-
vides a service by collecting and paying their fees. SSA does not support expanding
the PPA to include late fee payments. Certain fee actions, such as fee petitions or
cases involving offset computations, require longer to process. Therefore, it is pos-
sible that SSA would have to pay an interest penalty even when it properly proc-
essed an action.

6. Based on what you have learned from your review of the attorney fee process so
far, do you expect the rate to be reduced for 2001?

Our review of the attorney fee process is not yet complete. It would be premature
at this time to judge whether the rate should be reduced.

7. Testimony from Ms.Shor said that when SSA pays electronically, it pays the
claimant but does not pay the attorney at the same time. Why is this? In what per-
centage of cases, theoretically, could the benefit and the fee be paid at the same time?
In what percentage of cases are they actually paid at the same time? Please explain
any difference in the two figures.

The SSA mainframe payment system is designed to recognize only beneficiaries
and store data that is based on the beneficiary’s social security number. In order
to pay a non-beneficiary, we must use a manual payment process. Therefore, we
cannot pay the beneficiary and attorney at exactly the same time.

8. What was the Administration’s position on the disposition of the proceeds of the
attorney fee assessment? Specifically, did OMB and SSA agree on the proposed legis-
lative language on the issue?

OMB and SSA agreed on the proposed legislative language to deposit the funds
raised as a result of the 6.3 percent user fee to SSA’s Limitation on Administrative
Expenses Account (LAE). OMB and SSA also agreed on the final legislative lan-
guage to deposit the funds to the Trust Fund.

9. How much time elapses in attorney fee cases, on average, between the issuance of
the favorable decision and the issuance of the first check to the claimant?

We estimate that the average processing time for hearing-level cases from the
date of the decision to payment effectuation/award notice to the claimant is about
30 days.

10. What percentage of attorney fee cases involve worker’s compensation issues? What
other types of issues require additional development by SSA before the past-due bene-
fits can be computed and paid? What percentage of the attorney fee caseload do these
other issues constitute?

Based on a special system selection for the month of May 2000, we estimate that
25% of the attorney fee payment cases involved worker’s compensation. The other
types of issues requiring development before the past-due benefits could be cal-
culated are prisoner suspension, verification of military service and subsequent aux-
iliary development. Unfortunately, we do not maintain management information on
these workloads with respect to attorney involvement.

11. Why was SSA unable to provide information about the number of attorney fee
checks issued in each month in calendar year 1998 and 1999 in response to Nancy
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Shor’s Freedom of Information Act request when you were able to provide some of
these data at the June 14 hearing?

The request was for data month by month during calendar years, but we do not
maintain that information for each month.

Chairman SHAW. Our next witness is from the General Account-
ing Office. We have got Barbara Bovbjerg, who we welcome back.
She is the Associate Director, Education, Workforce and Income Se-
curity Issues, and she is accompanied by Debra Sebastian and Val-
erie Melvin. Welcome and again, you are familiar, Barbara, with
this committee. We welcome you back. Again, we have your full
testimony and you may proceed as you see fit. I finally mastered
your name.

Ms. BOVBJERG. I noticed that. I was very impressed.

Chairman SHAW. I had to work on it.

Ms. BOVBJERG. I have a unique identifier besides a Social Secu-
rity number.

STATEMENT OF BARBARA D. BOVBJERG, ASSOCIATE DIREC-
TOR, EDUCATION, WORKFORCE, AND INCOME SECURITY
ISSUES, HEALTH, EDUCATION, AND HUMAN SERVICES DIVI-
SION, U.S. GENERAL ACCOUNTING OFFICE; ACCOMPANIED
BY DEBRA SEBASTIAN, ASSISTANT DIRECTOR, AND VALERIE
MELVIN, ASSISTANT DIRECTOR, ACCOUNTING AND INFOR-
MATION MANAGEMENT DIVISION

Ms. BOVBJERG. Mr. Chairman and members of the subcommittee,
I really am pleased to be back before this body to discuss issues
regarding payment of attorney fees in Social Security’s disability
programs. The Disability Insurance and Supplemental Security In-
come programs provide benefits to millions of people with severe
long-term disabilities. At any time during SSA’s disability deter-
mination process, applicants may seek help from an attorney in
pursuing their claim and attorneys are entitled to be paid if the
benefit claim is successful.

Under the DI program, SSA pays attorney fees directly from any
past-due benefits awarded to the claimant. Complaints about the
timeliness of these payments coupled with a new 6.3 percent user
charge on attorneys has raised questions about this payment proc-
ess.

Although my written statement covers a variety of issues related
to the attorney fee payment, I would like to focus my oral remarks
on just three aspects of this topic: the process itself, the costs asso-
ciated with it, and the proposed changes to the way the user charge
is assessed.

My testimony is based on our ongoing review of the attorney fee
payment process mandated by the Ticket to Work Act.

First, let me talk about the process. Although SSA has been pay-
ing attorney fees from past-due benefits for 30 years, the process
remains inefficient and involves many steps, a lot of them manual.
Once an applicant is found to be disabled and SSA officials approve
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the attorney fee in principle, the case will be forwarded to an SSA
processing center for determination of benefits.

SSA must calculate not only what benefits have been earned, but
also to what extent they should be offset by any other payments
like workers’ compensation. This process can take six months or
more to complete.

Once the benefit amount is determined, SSA prepares an award
notice to the beneficiary which also states how much will be paid
to the attorney and how much is for past-due benefits. At this
point, for SSI cases, SSA pays beneficiaries all of the past-due ben-
efits and the beneficiaries assume responsibility for paying the at-
torney.

For DI cases, however, SSA pays the beneficiary but withholds
the attorney’s fee for separate payment. This process involves a
manual calculation of the 6.3 percent user charge to be withheld
and hand carrying lists of attorneys and the fees owed to them to
staff, who then enter these data manually into a system that ulti-
mately gives Treasury the information to write and mail a check.

We do not know what this process costs. The 6.3 percent user
charge specified in the Ticket to Work Act and designed to recover
SSA’s costs came from an SSA estimate made in 1994. Actual costs
are not known because SSA was not previously required to capture
them in its information systems and so had no methodology to do
that.

For the future, however, SSA is indeed developing such a meth-
odology. They told us last month that they would capture the costs
of withholding and paying the attorney fees but not the costs of the
ALJ time spent reviewing and approving the fees, although these
are costs that the law appears to require and were included in the
original 6.3 estimate.

However, in commenting on a draft of my statement yesterday,
SSA has said that they do plan to capture these other costs, but
now we have not had time to determine really which approach is
ultimately to be taken. But if SSA indeed is to recover the ALJ re-
view costs, it will be important not only to begin collecting this in-
formation right away but also to separate the costs associated only
with DI cases so the DI attorneys are not shouldering costs associ-
ated with SSI claims. We hope to be able to report more on these
issues in December.

Finally, let me turn to the proposed changes in the user charge,
specifically whether to waive the charge if the payment is not time-
ly. SSA has struggled with making timely payments to attorneys.
Legislation is proposed that would require the attorney fees to be
paid within 30 days or the user charge would be waived. The avail-
able data suggest that SSA will have trouble meeting this deadline.
While it is possible for SSA to increase the efficiency of the process,
it will be important for attorneys to understand that some factors
that delay payments are outside the agency’s control and are un-
likely to change regardless of a time limit.

In conclusion, SSA is still in the early stages of implementing
changes required by the Ticket to Work Act and data are not yet
available on the effects of these changes or on the underlying cost
of processing attorney fees. We look forward to learning more about
this process and working with SSA to complete our evaluation. And
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that concludes my statement. We are happy to answer any ques-
tions you have. I am the program person, but I was afraid of hav-
ing to have a lot of notes passed up, too, and so I have brought
with me Debra Sebastian, who is our audit and accounting expert,
and Valerie Melvin, who is our systems expert.

[The prepared statement follows:]

Statement of Barbara D. Bovbjerg, Associate Director, Education, Work-
force, and Income Security Issues, Health, Education, and Human Serv-
ices Division, U.S. General Accounting Office

Mr. Chairman and Members of the Subcommittee:

We are pleased to be here today to discuss issues involving the Social Security
Administration’s (SSA) process for paying attorneys representing applicants for dis-
ability benefits. SSA operates the nation’s two largest programs providing benefits
to people with severe long-term disabilities—the Disability Insurance (DI) program
and the Supplemental Security Income (SSI) program—which together provide an
important economic safety net for individuals and families. At any point in the dis-
ability determination process, applicants may seek help from an attorney or other
individual as they pursue their claim. In many instances, when applicants are found
eligible for DI benefits, SSA will pay the attorney directly from the beneficiaries’
past-due benefits. Complaints about the time it takes SSA to pay attorneys coupled
with recent legislative changes to the attorney payment process—changes that in-
clude collecting a user fee for paying the attorney—have raised questions about
whether additional changes are needed to the payment process.

As you requested, today I will discuss three areas of the attorney payment proc-
ess: the process itself, including the costs of processing the payments; possible
changes to the way the user fee is charged; and changes being considered for the
attorney fee payment process overall. My testimony is based on our ongoing review
of the attorney fee process, which was mandated by the Ticket to Work and Work
Incentives Improvement Act of 1999 (the Ticket to Work Act).! Our final report is
due to the Congress by December 2000.

In summary, while SSA has been paying attorney fees from beneficiaries’ past-
due benefits for over 30 years, the payment process remains inefficient, and little
historical data are available to help us analyze proposed changes. Under the current
procedures, the inefficiencies in processing fee payments to attorneys result from
using a number of different staff in different units and various information systems
that are not linked, and are not designed to calculate and process all aspects of the
attorney fee payment, thus necessitating manual calculations. The Ticket to Work
Act includes a provision that requires SSA to charge an assessment—referred to in
my statement as a user fee—to recover the costs of this service. We have only begun
to analyze the estimate that was used as a basis for the current user fee, and SSA
does not know the actual cost it incurs in processing attorney fees; however, the
agency is currently developing a methodology to better capture these costs.

SSA has trouble with making timely payments to attorneys, and some have ques-
tioned the appropriateness of charging a user fee for a service that takes so long.
A recent legislative proposal calls for eliminating the user fee if SSA does not pay
the attorney within 30 days. In many cases, it will be difficult for SSA to meet these
timeframes. Attorneys need to realize that, while it is possible for SSA to improve
the efficiency of the process it uses to pay them, some factors that delay their pay-
ments are outside SSA’s control and are unlikely to change at this time.

Three possible changes to the attorney fee payment process include whether (1)
joint checks for past-due benefits should be issued to the beneficiary and the attor-
ney, (2) the dollar limit on certain attorney fees should be raised, and (3) SSA’s at-
torney fee payment process should be expanded to the SSI program. These changes
would have both policy and administrative implications that need to be considered.
Some of the changes could increase attorney representation for disability applicants,
according to attorneys we spoke with. However, not everyone agrees with this
premise. Moreover, there are some drawbacks to these changes. For example,
issuing joint checks to the beneficiary and the attorney might delay payments to the
beneficiary and might increase the chance that attorneys would short change bene-
ficiaries. Finally, SSA indicated it may need to make significant modifications to its

1P.L. 106-170 primarily focuses on strategies to help disabled beneficiaries work by providing
access to vocational rehabilitation, employment, and other support services.
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information systems to issue joint checks or pay attorneys who represent SSI recipi-
ents.

BACKGROUND

The DI program, created in 1954, provides monthly cash benefits to workers who
have become severely disabled and to their dependents and survivors. These bene-
fits are financed through payroll taxes paid by workers and their employers and by
the self-employed. In fiscal year 1999, 6.5 million individuals received DI benefits.
The SSI program was created in 1972 as an income assistance program for aged,
blind, or disabled individuals whose income and resources are below a certain
threshold. SSI payments are financed from general tax revenues, and SSI recipients
are usually poorer than DI beneficiaries. In fiscal year 1999, about 5.3 million blind
and disabled individuals received SSI benefits.2 For both programs, disability for
adults is defined as an inability to engage in any substantial gainful activity be-
cause of a severe physical or mental impairment. The standards for determining
whether the severity of an applicant’s impairment qualifies him or her for disability
benefits are set out in the Social Security Act and SSA regulations and rulings.

SSA’s disability claims process is complex, multilayered, and lengthy. Potential
beneficiaries apply for benefits at any one of SSA’s local field offices, where applica-
tions are screened for nonmedical eligibility: applicants for DI must meet certain
work history requirements, and applicants for SSI must meet financial eligibility re-
quirements. If the applicants meet the nonmedical eligibility requirements, their ap-
plications are forwarded to a state disability determination service (DDS), which
gathers, develops, and reviews the medical evidence and prior work history to deter-
mine the individual’s medical eligibility; the DDS then issues an initial determina-
tion on the case. Applicants who are dissatisfied with the determination may re-
quest a reconsideration decision by the DDS. Those who disagree with this decision
may appeal to SSA’s Office of Hearings and Appeals (OHA) and have the right to
a hearing before one of the administrative law judges (ALJ) located in hearings of-
fices across the country. Individuals who disagree with the ALJ decision may pursue
their claim with SSA’s Appeals Council and ultimately may appeal to a federal dis-
trict court.

This process can be both time-consuming and confusing for the applicants and
may compel many of them to seek help from an attorney. Obtaining representation
for a pending case has become increasingly popular because disability representa-
tives have been successful in obtaining favorable decisions for their clients upon ap-
peal.? In fiscal year 1997, about 70 percent of all cases decided at the ALJ-hearing
level involved representatives.

The fees attorneys representing DI and SSI applicants can charge are limited by
law and must be approved by SSA. In order to be compensated, attorneys must file
either a fee agreement—a formal contract signed by the applicant and the attorney
setting the fee as a percentage of the applicant’s past-due benefits—or a fee petition
that details the specific costs associated with the case. Past-due benefits are cal-
culated by multiplying the monthly benefit amount by the total number of months
from the onset of the illness or injury to the time when the beneficiary begins re-
ceiving monthly payments. When fee agreements are filed, attorney fees are limited
to 25 percent of the applicant’s past-due benefits, up to $4,000 per case.4 In fee peti-
tion cases, however, SSA can approve any fee amount as long as it does not exceed
25 percent of the beneficiary’s past-due benefits. For DI cases, SSA usually with-
holds the amount of the fee from the beneficiaries’ past-due benefits and pays the
attorneys directly, in effect guaranteeing payment for the attorney. In SSI cases,
however, SSA does not have the authority to pay attorneys directly, and only cal-
culates the amount an attorney is due. Attorneys must instead collect their fees
from the SSI recipients.

Effective February 1, 2000, the Ticket to Work Act imposed a 6.3 percent user
fee on attorneys for SSA’s costs associated with “determining and certifying” attor-
ney fees on the basis of beneficiaries’ past-due benefits. This amount is deducted
from the approved attorney’s fee. The act also directed us to study a number of
issues related to the costs of determining and certifying the attorney fees, “effi-

2Some DI benefit recipients have incomes low enough to qualify them for SSI as well and
receive benefits from both programs.

3Data from fiscal year 1997 show that the percentage of favorable hearings decisions for
claimants with representation was about 58 percent, compared with 39 percent for individuals
without representation; however, because attorneys might select only cases that they feel will
result in a favorable decision, the data might be misleading.

4In certain fee agreement cases, attorneys may request fees up to $5,000 if they feel that work
on the case warrants a higher fee.
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ciencies” available to reduce these costs, changes to the attorney fee requirements,
and the new user fee.

THE PROCESS AND COST OF PAYING ATTORNEYS

While SSA has been paying attorney fees for over 30 years, the payment process
itself is inefficient, and the costs of the process are not known. Approving and pay-
ing attorney fees is a complex process that involves many steps; a number of staff
in different units and locations; and various information systems that are not linked
and that, therefore, require considerable manual intervention. Regarding the costs
to administer this multistep process, we have not yet fully determined whether
SSA’s past estimate appropriately captured the costs associated with administering
attorney fees; however, the agency is currently developing a way to capture actual
costs.

The Payment Process Involves Many Steps

Attorneys are compensated for their services through either a fee agreement or
a fee petition. Attorneys told us that the fee agreement is usually an easier, quicker
way to get paid and that, although the fee petition is useful, it is also a more cum-
bersome tool used primarily when potential fees exceed the statutory limits or when
attorneys were unable to file a fee agreement at the beginning of a case. In 1999,
fee agreements accounted for about 85 percent of attorney payments, and fee peti-
tions accounted for the balance.

Figure 1 shows the steps involved in processing attorney fee agreements. First,
officials in SSA’s field offices or ALJs in OHA—depending on where the case is
being determined—review fee agreements for DI and SSI cases to assess the reason-
ableness of the attorney fee charges.5 If a favorable decision is made on the case
and SSA approves the fee agreement, both items—the applicant’s case and the fee
agreement—are forwarded to a processing center for payment.

5All parties involved—SSA, the beneficiary, and the attorney—may question the amount of
the attorney’s fee, and the fee may be changed if warranted.
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Figure 1: Kev Steps for Processing Attorney Fee Agreements
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Source: GAQ analysis based on SSA information.

At the processing centers, SSA takes the steps necessary to effectuate payment
to the beneficiary and calculate the attorney fees. For both DI and SSI cases, the
processing center staff first place the beneficiary in current-pay status so that he
or she can begin receiving monthly benefits as soon as possible. The processing cen-
ter also calculates the attorney’s fee—25 percent of past-due benefits up to $4,000.
The processing center then sends the beneficiary an award notice, which states the
amount of benefits the beneficiary will receive and the amount of money that the
beneficiary agreed to pay the attorney as stipulated in the fee agreement. A copy
of the award notice is also sent to the attorney.

In some cases, however, SSA must obtain additional information to determine the
final amount of the beneficiary’s benefits, which also affects the amount the attor-
ney receives. In these cases, the agency withholds past-due benefits until this addi-
tional information is obtained, as the beneficiary’s past-due benefit amount may be
reduced—or offset—by other payments that have been made to the beneficiary, such
as workers’ compensation payments. Additionally, in cases in which the applicant
was determined eligible for both DI and SSI, benefit amounts to be paid by the two
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programs need to be adjusted before the final past-due benefit payment is made.
These offset and coordination activities involve manual steps—such as dealing with
payers of workers’ compensation insurance—and can take as long as 6 months to
complete. When SSA has had to take extra steps to determine the final past-due
benefit amount and the amount the attorney should receive, the agency prepares
and mails another award notice to the beneficiary and the attorney. At the time this
award notice is sent, the beneficiary’s past-due benefits are also processed for pay-
ment on one of SSA’s information systems. These information systems—the Modern-
ized Claims System (MCS) and the Modernized Supplemental Security Income
Claims System (MSSICS)—are designed to process payments for beneficiaries or
their representatives only—they are not designed to effectuate payments for non-
beneficiaries, such as attorneys.

In DI cases only, after the award notice has been mailed, and if the attorney has
elected to have SSA withhold his or her fee from the past-due benefits, SSA begins
steps to have the Department of the Treasury issue a check to the attorney. Staff
must manually calculate the 6.3 percent user fee and deduct it from the total fee
amount. Then various information systems and many manual steps are involved in
communicating the attorney fee information to Treasury. For example, data from
one information system on the amount of each attorney payment are copied by hand
to form a list of payees. Staff then deliver the list to another part of the processing
center where the payee data are then manually entered into another information
system for further processing. As soon as all the attorney fee information has been
verified, SSA sends the information to Treasury so that a check can be issued.

For SSI fee agreement cases, the beneficiary and attorney receive an award notice
similar to the one for DI cases—that is, the amount of past-due benefits is stated
as well as the amount of money that the beneficiary agreed to pay to pay the attor-
ney. SSA is not authorized to withhold and to direct payment for SSI cases. The
attorney must obtain payment directly from the beneficiary.

When a fee petition is involved, the attorney submits a statement detailing his
or her charges for the case following a favorable decision. The petition is usually
reviewed by an ALJ. If the ALJ approves the fee, the petition is sent to the process-
ing center, where it is processed in the same manner as the fee agreements.

The Cost to SSA of Paying Attorneys Is Unclear

The Ticket to Work Act requires SSA to impose an assessment, or user fee, to pay
for the costs the agency incurs when paying attorneys directly from a claimant’s
past-due benefits. For calendar year 2000, the act established the user fee at 6.3
percent of the attorney fees; for calendar years after that, the percentage charged
is to be based on the amount the Commissioner determines necessary to fully re-
cover the costs of “determining and certifying” fees to attorneys, but no more than
6.3 percent.

The actual costs of administering attorney fees are not yet known because SSA
was not required to capture these costs in its information systems and did not have
a methodology to do so. The 6.3 percent user fee found in the law was based on
an estimate prepared by the agency. Documentation SSA provided us indicates that
the percentage was computed by multiplying the numbers of fee petitions and fee
agreements the agency processed in 1994 by the amount of time SSA determined
it spent on various related activities. When data were not available on the volume
of activities or the time spent on them, SSA used estimates. The agency’s overall
cost estimate included both the time spent by the ALJs reviewing documentation
to support the attorney fees—that is, the fee petitions and fee agreements—as well
as the processing centers’ costs associated with calculating the fees, choosing the no-
tice language, and preparing the notices. In addition, the agency included the cost
of administering the user fee itself. We recently received information on the basis
for SSA’s 6.3 percent user fee calculation and have only begun to analyze the as-
sumptions the agency used to compute it.

In order to comply with the Ticket to Work Act, SSA is currently in the process
of developing a methodology to capture the current costs of administering the attor-
ney fee provisions. These costs could then provide the foundation for the agency’s
decisions about what the rate should be to achieve full recovery of costs. SSA has
established a work group to identify the components of administering attorney fees
and to develop its new methodology. Thus far, the work group has identified four
components associated with the cost of administering attorney fees: (1) the time that
SSA field office staff spend informing claimants that they are entitled to legal rep-
resentation when filing an appeal; (2) the time it takes an ALJ to review and ap-
prove the fee; (3) the charges incurred by SSA’s Office of Systems to program sys-
tems to track attorney fee cases and related computing time to generate a payment
file/tape for Treasury to use to pay the attorney; and (4) the process for calculating
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the attorney fee, entering relevant attorney and other key data into SSA’s informa-
tion systems, and certifying related amounts for payment.

In April and May of this year, SSA work group officials told us that they do not
plan to capture cost information from the first two components because it would be
time-consuming to do so, and the methods currently available to SSA for capturing
these two types of costs may not produce reliable results. For the third component,
SSA officials told us they can readily gather cost information related to time spent
on programming SSA’s systems to track attorney fees. However, SSA does not have
a cost allocation methodology in place to determine related computing time for proc-
essing attorney fees. SSA officials indicated that computing time would constitute
an insignificant portion of SSA’s total costs to administer attorney fees. To capture
data on the fourth component, SSA modified one of its information systems in Feb-
ruary 2000 to determine the number of attorney fee cases it administers. Using the
number of cases it processes, SSA is working on a methodology to estimate the costs
involved in this fourth component for paying attorneys. SSA plans to have this cost
data available by the end of fiscal year 2000.

However, in commenting on a draft of this statement, SSA officials told us that
they do plan to capture costs for the second component—the time it takes the ALJ
to review and approve the fee. In reviewing the law, the cost of ALJ time spent re-
viewing and approving fees appears to be part of the cost of “determining and cer-
tifying” fees and may represent a significant portion of the total costs. As SSA deter-
mines the ALJ costs in its current approach, it will need an allocation methodology
that accurately allocates the costs associated with DI cases for which SSA is paying
an attorney directly to those cases. Attorneys we talked with told us they are con-
cerned now that they are paying more than their fair share of the cost of the proc-
ess.

POSSIBLE CHANGES TO THE WAY THE USER FEE 1S CHARGED

Attorneys have expressed concern about the length of time it takes SSA to process
their fees and have questioned the appropriateness of charging a user fee for a serv-
ice that takes so long. In regard to the user fee, you specifically asked us to look
at issues surrounding (1) linking the amount of the user fee to the timeliness of the
payment to the attorney and (2) expressing the user fee as a fixed amount instead
of a percentage. When considering one or both of these changes, certain policy and
administrative implications would need to be addressed.

Timeliness of Payments to Attorneys

According to the National Organization of Social Security Claimants’ Representa-
tives (NOSSCR),% individual attorneys, and SSA officials, SSA often has trouble
making timely payments to attorneys. Processing attorney fees represents a small
part of SSA’s overall activities—in 1999, we estimate that SSA processed about 6
billion beneficiary payments and SSA reported it processed less than 200,000 attor-
ney payments. Additionally, SSA officials told us that they view such responsibilities
as paying beneficiaries as more directly linked to their mission than paying attor-
neys. As a result, SSA has not routinely gathered and monitored performance data
on the length of time it has taken to pay attorneys. However, recently tabulated
data show that from January 1995 through May 2000, only 10 percent of attorney
fees for fee agreements were paid within 30 days from the time of the beneficiary
is put on current-pay status to payment of fees. As figure 2 shows, there is a wide
range of elapsed processing times for payments.

6NOSSCR is an interest group for Social Security lawyers.
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Ficure 2: Processing Time of Fee Acreement Cases From January 1995 to May 2000
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Source: SSA.

Note: These data refer only to cases in which the beneficiary was eligible for DI; they do not include cases
in which beneficiaries were eligible for both DI and SSI, which take longer to process.

This sometimes lengthy payment process can be attributed to a number of fac-
tors—some within and some outside SSA’s control. Factors within SSA’s control in-
clude the actual processing steps and systems used as well as the relative priority
attorney fee payments are given compared with other SSA activities. As mentioned
earlier, SSA’s process for administering attorney payments includes many manual
steps. For instance, staff manually record attorney fee information—names, address-
es, and amount to be paid—on SSA forms and then physically walk the information
to different units for processing. This manual intervention is needed because SSA’s
information systems are not currently programmed to handle this work. Manual
processes leave room for human error and require additional work to check for accu-
racy, which results in a longer fee processing time. Additionally, we were told that
it can take months for an ALJ to review and approve fee petitions; during this time,
the attorney waits for payment.

Competing work priorities can also contribute to payment delays. Processing tech-
nicians have responsibilities other than their attorney fee workload. When these
other workloads grow, attorney fee payment processing may receive less priority.
For example, recently SSA had to redirect the work of a substantial number of proc-
essing technicians to handle the temporary workload increase that resulted from the
new law eliminating the earnings test for individuals who receive retirement bene-
fits and continue to work.” In addition to work surges caused by legislation, some
processing center staff routinely answer SSA’s 800 number during peak hours.

7Before the Senior Citizen’s Freedom to Work Act of 2000, when retired beneficiaries worked,
benefits were lowered according to a formula based on their earnings. Under the new law, bene-
ficiaries at the full retirement age of 65 can earn any amount without reductions in their bene-
fits. Adjusting benefits and notifying affected beneficiaries created a temporary surge in SSA’s
workload.
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These staffing fluctuations may result in a temporary halt to attorney fee and other
work while the priority workload is completed.

Some payment delays are outside SSA’s control, such as when SSA is waiting for
information from other agencies or individuals. After a favorable decision, SSA proc-
esses the case for payment of past-due benefits and for attorney fees. SSA refers
to dealing with all outstanding issues as “developing the case.” This must be done
before the amount of past-due benefits are finalized and the attorney fees can be
determined and payments processed. Issues such as dealing with payers of state
workers’ compensation insurance can substantially increase processing times. Fur-
ther, in fee petition cases, SSA has to wait until after the attorney files the petition
before beginning payment action for the attorney.

However, one recent change may actually speed up processing times for attorney
payments. The Ticket to Work Act eliminated a compulsory 15-day waiting period
that had been in place to permit the beneficiary, SSA, or the attorney to protest
the attorney fee amount. While these affected parties still have the option to protest
a fee, SSA is no longer required to wait to process the attorney’s fee. NOSSCR and
some individual attorneys told us that it appears SSA’s fee processing has been fast-
er since February 1, 2000, when the agency began implementing this change; how-
ever, data are not available to compare the current time frames with the ones
shown in figure 2.

Linking the User Fee to the Timeliness of Attorney Fee Payments

To address timeliness concerns, a recent legislative proposal (H.R. 4633) would
permit the user fee to be assessed against attorneys only if SSA pays attorneys
within 30 days from the time of initial certification of benefits. Figure 2 above shows
that from 1995 to the present, SSA has only been able to meet this timeframe in
10 percent of the cases. However, certain issues related to this proposal should be
clearly understood by both SSA and the attorneys. All parties involved must clearly
understand at what point in the process the clock starts ticking, when it stops, and
what activities are performed during this period. When considering the current leg-
islative proposal or contemplating other options, concerned parties need to weigh
the attorneys’ right to be paid in a timely manner with SSA’s need to ensure the
accuracy of its payments.

While SSA’s current process is inefficient and the agency can make some improve-
ments, not all factors are within SSA’s control, such as awaiting fee petition infor-
mation from attorneys and coordinating workers’ compensation offsets. The current
legislative proposal states that the clock starts ticking with initial certification of
benefits—also referred to as the point when the beneficiary is put in current-pay
status. At this point, SSA might be developing the case for final calculation of past-
due benefits and might not have control over processing times. Attorneys need to
realize that because the proposal starts the clock with initial certification, and addi-
tional work may still need to be done to develop the case, the total elapsed time
from favorable decision to attorney fee payment might not actually be decreased. In-
formation on these issues needs to be clearly communicated or the frustration and
complaints with the process are likely to continue. In addition, having the clock
start before SSA has complete control over the process could create perverse incen-
tives that may actually delay payments to attorneys. Because SSA does not have
control over all the activities that occur following initial certification of benefits, it
is conceivable that some attorneys might view this as an opportunity to delay pro-
viding needed information to SSA in hopes of avoiding the user fee.

Further Efficiencies Are Possible

Aside from the delays that are outside its control, SSA is aware that there are
steps it could take to make the process more efficient. For example, agency officials
have said that instituting direct deposit of attorney fees is more efficient; it could
shorten the time it takes for the fee payment to reach the attorney, and could elimi-
nate delays that result when attorneys change their addresses without notifying
SSA.8 SSA currently pays 65 percent of beneficiaries by means of direct deposit and
wants to expand this approach to all its transactions.

Possible improvements to SSA’s information systems may also help reduce proc-
essing times. For instance, enhancements to SSA’s information systems could elimi-
nate much of the manual workload involved in processing and certifying attorney
fees. As stated earlier, various information systems are currently used to process
SSA’s attorney fee workload associated with DI cases. These systems capture data
on various aspects of the disability claims process, but are not linked to one another

8 SSA would need information such as attorneys’ Social Security numbers or tax identification
numbers to make direct deposit payments to attorneys.
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and, thus, require some manual intervention. As a result, without linked systems
or a more streamlined process it is difficult for SSA to capture the data required
to measure the timeliness of the total range of activities involved in paying attor-
neys. To efficiently administer user fees that are based on timeliness of fee pay-
ments to attorneys, SSA will need to develop new software code to link these stand-
alone information systems, or develop a new system to process the entire attorney
fee workload.

SSA currently has plans for systems enhancements to improve the attorney fee
process, which should help improve case processing time. According to SSA, these
enhancements would automate the steps in order for systems to recognize attorney
fee agreement cases, compute and withhold the 6.3 percent user fee, pay the actual
attorney fee, and release the remainder of the past-due benefits immediately to the
beneficiary.? If SSA were to make the proposed system enhancements to process at-
torney fees, it may be advisable to revisit requirements for how quickly the agency
could be expected to process an attorney fee.

Expressing the User Fee as a Fixed Amount Instead of a Percentage

A number of issues surround the question of whether the user fee should be ex-
pressed as a fixed amount or as a percentage, and these are linked in large part
to the question of what costs the user fee should cover. On one hand, expressing
the user fee as a percentage of the attorney fee, as is currently the case, assumes
that the costs SSA incurs in processing user fees grow in proportion to the fees. This
could be the case, for example, if an ALJ spends extra time reviewing a fee petition
in cases involving more activity and larger fees. On the other hand, expressing the
user fee as a fixed amount assumes that the costs of processing the attorney fees
are relatively the same and, therefore, a higher attorney fee does not translate into
higher processing costs. This could be the case if the costs are fixed and do not vary
from case to case.

To adequately weigh the relative merits of both options, we need to further study
the cost estimate information SSA used to develop the 6.3 percent user fee, the cost
data that SSA is currently capturing, and the percentage of DI versus SSI cases
processed. This analysis will be included in our final report, due to the Congress
by the end of this year.

CHANGES BEING CONSIDERED FOR PAYING ATTORNEY FEES

Attorneys, NOSSCR, and advocates have discussed various changes related to at-
torney fees: issuing joint checks for past-due benefits to both the attorney and the
beneficiary, raising the $4,000 limit on attorney fees allowable under the fee agree-
ment process, and extending the statutory withholding of attorney fees to the SSI
program. Each of these proposals involves trade-offs that should be considered be-
fore its implementation.

Joint Checks: Attorneys May Get Payments Sooner, but Policy and Practical Issues
Arise

Under the current process, when an individual receives a favorable DI decision,
SSA makes an effort to issue the beneficiary’s past-due benefits as soon as possible
and withholds the amount of the attorney fee. After the fee is processed, Treasury
issues a check to the attorney. Individual attorneys have suggested changing this
process from one in which two separate payments are made to one in which a single
check for the total amount of the past-due benefits—made out jointly to the bene-
ficiary and the attorney—is sent directly to the attorney. The attorney would deposit
the check into an escrow account and pay the past-due benefits, minus his or her
fee, to the beneficiary. Attorneys told us that joint checks would help expedite the
attorney fee process because the beneficiary’s money and attorney fees would be
linked, and SSA views paying beneficiaries as a priority.

Such a change could have serious policy implications, however. For instance, SSA
currently attempts to pay the beneficiary as soon as possible following a favorable
decision. Issuing joint checks might delay payment to the beneficiary because the
beneficiary would have to wait until after the attorney deposited the money into an
escrow account to receive benefits. In addition, when SSA controls the payment, it
is assured that no more than 25 percent is deducted from the past-due benefits.
Sending joint checks to the attorney would reduce SSA’s ability to enforce attorney
fee limits and could increase the risk that attorneys would short change bene-

9The Office of Systems is in the early planning and analysis phase for this modification effort.
Therefore, the extent of the actual modifications and when the work will be completed have not
yet been determined.
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ficiaries. In turn, control over payment to the beneficiary would shift to the attor-
ney, while accountability for the payment would remain with SSA.

In addition, a number of administrative issues dealing with the implementation
of joint checks would need to be addressed. First, SSA needs to know when the ben-
eficiary receives his or her benefits. SSA is responsible for sending out benefit state-
ments, SSA-1099s, to beneficiaries because sometimes Social Security benefits are
taxable. With joint checks, SSA might have difficulty tracking when beneficiaries re-
ceived their benefits. If attorneys were responsible for paying the past-due benefits
from their escrow accounts, SSA would need a system certifying when—in which tax
year—the beneficiary was paid. This reporting system would be needed to ensure
the accuracy of the SSA-1099s.

Another administrative consideration is that the current information system used
for processing DI cases—MCS—would need to be modified so that joint payments
could be issued. As noted earlier, this system is designed to effectuate payments to
the beneficiary or his or her representative payee only.

Adjusting the $4,000 Cap on Attorney Fees in Fee Agreements

Another change being discussed is raising the $4,000 cap on attorney fees for the
fee agreement process. As I explained earlier, under the fee agreement process, at-
torneys can receive 25 percent of the past-due benefits up to $4,000, whichever is
less. By statute, the Commissioner of SSA has the authority to adjust the cap at
his or her discretion.

Debate on this issue centers around how legal representation for DI applicants
might be affected. Attorneys we spoke with told us that higher fees would increase
the attractiveness of DI claims. According to this argument, attractive fees could re-
sult in more attorneys for DI cases, which could increase the rate of representation
for this population. Further, an increased rate of representation might result in
more favorable decisions for DI applicants.

The opposing argument is that representation is readily available to DI appli-
cants. According to an SSA official, the agency has not raised the cap because it
determined that a higher cap was not needed to support representation.

In either case, evaluating this issue is difficult in the absence of such data as his-
torical and current representation rates and without knowing the proportion of ap-
plicants who could not secure representation and why.

Issues With Expanding Withholding of Attorney Fees to SSI Cases

A final change being discussed would be to expand withholding to the SSI pro-
gram. SSA currently calculates the amount of attorney fees due in SSI cases but
does not withhold the fee from beneficiaries’ past-due benefits. Current law explic-
itly differentiates between DI and SSI regarding attorney fees, stating that with-
holding and paying attorney fees is only permissible for DI cases.

Many believe that extending withholding to SSI is appropriate because it would
increase representation for SSI applicants and alleviate a perceived equity imbal-
ance for attorneys who represent both DI and SSI applicants. Because there is no
guarantee that attorneys will receive fees due to them for SSI cases, some attorneys
told us that they are reluctant to accept SSI cases. The attorneys maintained that
expanding withholding to SSI would increase the attractiveness of the cases, and
representation would increase. In fact 1999 data show that at the hearing level, ap-
plicants for DI and combined DI/SSI benefits were more likely to be represented by
an attorney than those applying for SSI only. Additionally, according to an official
from an association of ALJs, expanding withholding to SSI would be beneficial to
the applicants because cases with representation are better presented and have a
better chance of receiving a favorable decision than nonrepresented cases.1?

Proponents of extending withholding to SSI also told us that the current situation
is unfair to attorneys representing SSI applicants. According to this view, it is in-
equitable for attorneys to be guaranteed payment for DI cases but not for SSI cases.
As with the DI cases, the SSI recipient has an obligation to pay for his or her legal
services; however, in DI cases, SSA ensures that this happens. For SSI cases, the
attorney must obtain payment directly from the beneficiary.

The opposing view of extending withholding to SSI is based on the relative eco-
nomic status of DI beneficiaries and SSI recipients. SSI recipients tend to be poorer
than DI beneficiaries, and some advocates have expressed concern that taking
money from a recipient’s past-due benefits to pay attorneys would be detrimental
to the recipient’s economic well-being. SSI recipients often have many financial obli-
gations, such as overdue rent and utility bills that need to be paid. Advocates main-

10The Association of Administrative Law Judges represents about 700 of the 1,100 adminis-
trative judges at SSA.
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tain that deducting the attorney fee from the past-due benefits might make it im-
possible for recipients to pay these bills. However, if an attorney successfully ap-
peails a case for an SSI recipient, the recipient should be in a better position finan-
cially.

From an administrative standpoint, if SSA was required to withhold attorney fees
for SSI cases, it will need to develop new information systems or significantly mod-
ify existing systems to process this new workload. However, as with any system ef-
fort, SSA’s ability to carry out this task will depend on its available resources and
the priority that it gives to this initiative.

Mr. Chairman, this concludes my prepared statement. At this time, I will be
ﬁappy to answer any questions you or other Members of the Subcommittee may

ave.
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Chairman SHAW. Mr. Matsui.

Mr. MATsul. Thank you, Mr. Chairman. Thank you, Ms.
Bovbjerg. I am learning, too. Do you happen to know from your re-
search on this issue how quickly the claimant is paid his or her full
amount after the adjudication of the claim is resolved?

Ms. BOVBJERG. The data we have on how long it takes is in fig-
ure two of our statement and we got this from SSA. This rep-
resents processing time, times taken from January 1995 to May
2000, and my understanding is that the time is measured from the
point when the individual goes into current pay status—that is,
when they can begin the process of getting their monthly benefit.

Mr. MATsUIL. Okay.

Ms. BOVBJERG. And then SSA begins to develop the case and fig-
ure out whether there is a benefit offset and what the past-due
benefits might be. From that time, the average is somewhere be-
tween 30 and 90 days.

Mr. MATSUIL 30 and 90 days.

Ms. BOVvBJERG. The figures that we have say only ten percent of
cases are processed in less than 30 days.

Mr. MATSUL Ten percent is within 30 days and the balance is—
most—okay. But 58 percent of them are between 31 and 80 days
and I guess that cannot be broken down. Is that right? Oh, 56. 56
percent. I am sorry. That is a wide number. 31 to 90 days. And you
said that the method is manual and it is somewhat inefficient, I
think, in the first part of your testimony.

Ms. BOVBJERG. Yes.

Mr. MATSUI. And you are suggesting, I guess, by that statement
that they can improve without additional resources or if they be-
came more efficient and came up with a better process. Is that
what you are suggesting? Without identifying it yet because you
are still in your study.

Ms. BOVBJERG. Well, there are some things that are within the
agency’s control in this process and some things that are not. And
I know earlier Chairman Shaw mentioned the workers’ comp pro-
gram. Waiting to figure out what kinds of workers’ compensation
benefits people may have applied for and received is not really
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within the agency’s control and that can take a long time. There
are other things that could be done differently, but it will take time
and resources to do that.

Now whether the resources are new resources, as you suggest, or
whether they are taken from somewhere else, we have not done
any work on that. But there are the many manual steps and there
is a lot of opportunity for error. The process takes time. The ALJs
can take a long time to review cases and, as I believe Mr. Collins
pointed out, it depends on how complex the case may be and
whether it is a fee agreement or a fee petition. Petitions might still
take longer, but SSA could improve their information systems to
help eliminate the manual steps and streamline the process.

How complex that might be depends on the approach that SSA
takes and what other things, what other priorities, are competing
for systems resources.

Mr. MATSUL I think it was Mr. McCrery that raised the issue of
a check to both the attorney and the claimant. Is that something
that you looked into or is that just purely a discretionary matter
for us to make?

Ms. BOvBJERG. Well, we know that people are thinking about it
and we did ask about it when we talked to attorneys.

Mr. MATSUI Right.

Ms. BOVBJERG. And we talked to people at SSA about issuing
joint checks. Our understanding of this is that you would have the
single check made out to both parties, sent to the attorney, the at-
torney would deposit it in an escrow account and then withhold
their attorney fee but pay the beneficiary his/her share. I know
that attorneys expressed a view to us that because the beneficiaries
do get paid more quickly, the attorneys thought that this could
speed up their payment.

We did hear, however, that it may, in fact, delay the payment to
the beneficiary. So there is the other side. Whether or not this is
a good idea, we cannot say, but that SSA may not issue the check
as quickly as they would to the beneficiary because they do need
to be sure that it is accurate. They do have some recourse with
beneficiaries that they do not always have with attorneys. So that
might delay the joint check.

And whether the attorney sends the dollars to the beneficiary
right away, you know, SSA loses some control there. SSA cannot
fulfill its responsibility to make sure the beneficiary is paid.

Mr. MATsUL If I could just ask—I know my time has run—

Chairman SHAW. It does not sound like SSA is really
concerned—

Ms. BOVBJERG. Well, there are some administrative issues for
them as well in doing something like this.

Mr. MaTsul. What would make SSA have to delay for purposes
beyond their control if they just made one check out? I mean after
calculating all the offsets and everything, that is when they decide
what the attorneys’ fees are, in any event, so you get that gross
amount, and they send that check out. I do not know what—what
could result in a delay?

Ms. BOVBJERG. Well, part of the problem is a systems problem.
The system that they tell to pay the beneficiary does not have the
attorney fee capability in it.
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Chairman SHAW. Are we talking about a computer program?

Mr. MATSUIL Yeah, it sounds like it.

Ms. BOVBJERG. That is part of it.

Mr. MATsul But I think that could be fixed? Can it? I mean com-
puters, I mean—

Ms. BOVBJERG. Things can be fixed, but they will take time.
There are separate systems involved.

Mr. MATSUL. We can implement the legislation, you know, give
them that time, you know, implement it, months, whatever it is.
That does not seem to be a real problem. Now in terms of the—
we can put a provision, I guess, or, you know, maybe SSA can have
regulations, and if the attorney does not, upon receipt of the check,
does not disburse the check to the claimant within “x” number of
days or hours even, you know, that person could be barred from
bringing cases before SSA for a year or two years or a hundred
years or whatever it may be. So there are penalties that you can
put to the attorney to make sure—besides an attorney can be, you
know, if the attorney takes the money and runs away with it, there
is even more severe penalties.

And so it would seem to me that there are some built-in safe-
guards in terms of the speedy effort to put it in the trust account
and then disburse it immediately, particularly with electronic
transfer.

Ms. BOVBJERG. You are correct. None of these things is insur-
mountable. They are just there.

Mr. MATsul. Yeah. That is why I mean it is so hard to deal with
this issue. It seems like there is some—not with you—but there
has been so much resistance in terms of, you know, something
pretty simple all of a sudden becomes so complex and then we find
out it is a computer problem—I do not know—or software problem.
But I do not know. I mean I cannot see why we cannot figure this
one out. I mean this is pretty simple to me, but maybe it is beyond
my ability to understand. But thank you. I appreciate your testi-
mony and look forward to the balance of it as well.

Ms. BOVBJERG. Thank you.

Chairman SHAW. Mr. Collins.

Mr. CoLLINS. You heard the question I asked Mr. Taylor about
the time of processing the claims. Have ya’ll done any type of study
as to how long it takes to process claims with attorneys involved
versus claims with non-attorneys?

Ms. BOVBJERG. We have not done exactly that. We did do some
work for you on looking at whether attorneys were delaying the
process by not showing up or not providing the information on
time, whether they were lengthening the time it took to reach a de-
cision on a case. And we found that, anecdotally, people think, par-
ticularly some ALJs, that this is true. We simply could find no doc-
umentation of that. It is just not the kind of record that is kept in
the files.

We did speak to some attorneys who said that it was not worth
it to them to delay because they were not being paid enough to
begin with. So we could see that there were at least two sides to
this issue. What the Office of Hearings and Appeals staff did say
to us was that they thought that there were other things that
caused delay: they identified the open record, that you can always
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add more information and more evidence to a case, and the fact
that frequently the Office of Hearings and Appeals is asked to de-
velop the case, that the attorneys do not do very much of that, and
they are asked to go out and get the medical information. So there
are many things that could contribute to the length of time that
it takes.

1 11\/11".? COLLINS. But there was no documentation by the ALJs as to

elay?

Ms. BOVvBJERG. No. We heard talk about it. One of the things we
did report back is that there are means by which ALJs can sanc-
tion attorneys and that those means were not really being used.
They can deny them their fee, for example, if they think that they
really have not done a good job. At the time of that report, there
were new standards of conduct that came out for attorneys that the
ALJs were looking forward to, and we have not gone back to look
and see how effective they have been.

Mr. CorLLINS. Okay. Well, asking the attorneys is like asking the
fox to guard the hen house.

Ms. BOVBJERG. We have to talk to both sides.

Chairman SHAW. You are surrounded, Collins. [Laughter.]

Mr. MATSUL Hey, I am with you.

Mr. CoLLINS. I am packing; are you? Oh, no, you know, I do, I
am very much more concerned about the applicant and their receiv-
ing their benefits versus the attorney and the attorney receiving
his or her fee. Usually it is the case of the applicant has much
more need than the attorney has. But we appreciate your coming
today and thanks for your testimony.

Ms. BOVBJERG. Thank you, sir.

Chairman SHAW. Mr. Hulshof.

Mr. HuLsHOF. Thank you, Mr. Chairman. Ms. Bovbjerg, in the
figure two and your chart that Mr. Matsui referred to, does that
processing time include delays by the ALJ? You mentioned at the
bottom of page nine that it can take months for an ALJ to review
and approve fee petitions. Is that also included in your chart?

Ms. BOVBJERG. Only fee agreement cases are included in the
chart; no ALJ time or delays associated with review and approval
of fee petitions are included in the chart.

Mr. HULSHOF. Also it is interesting to note on the top of page ten
that sometimes—you mention competing work priorities and, in
particular, with the Senior Citizens Freedom to Work Act of 2000,
which, of course, was taking the earnings limit off 65 to 69, and
then SSA redirected the work of a substantial number of processing
technicians to handle that workload increase. I think everybody
agrees that was a fairly unique situation that we are not likely to
see again.

But let me just ask you regarding this legislation and the 30 day
period when, in your view, should the clock start ticking to meas-
ure SSA’s processing time?

Ms. BOVBJERG. I think it depends on what you want to achieve
with the time limit. A 30-day limit based on the data here—now
I know that Mr. Taylor was using other data suggests that they
will only get their fee in ten percent of the cases. A lot of the cases
will not be done faster if workers’ comp or something like that is
the problem. If you want to think about getting SSA to change
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things that are under its control, I do not know if the 30 day limit
is the right one because it is so dramatically different from what
is happening right now and it is binary. It is on/off. You either get
the fee or you do not. So if SSA does not think it can even get close
to the 30 days, there may not be an incentive to improve.

Mr. HULSHOF. I asked of Mr. Taylor the possibility of withhold-
ing attorneys’ fees in SSI cases. Can you generalize for me what
issues may be associated with expanding withholding of attorneys’
fees to SSI cases?

Ms. BOVBJERG. Yes, I can. We did talk to a number of people who
are involved in some way in the SSI program, attorneys, advocates,
people at SSA, and we found that some believe that because SSI
claimants are by definition low income that you should not with-
hold attorney fees for the past-due benefits because that makes
their situation worse.

There are others who think that if you extend the withholding
to the SSI program, that you will increase representation among
SSI claimants. Right now, the figures that we got from Social Secu-
rity suggest that representation is about 50 percent for SSI claim-
ants, whereas it is around 70 percent for DI claimants. I think that
one of the things to think about and I hate to keep bringing this
up, but you would have to think about how long it would take to
implement that change because the SSI system, which is a dif-
ferent one than the Title II system, is not set up to withhold attor-
ney fees.

Mr. HULSHOF. As someone who started his legal career actually
in the public defender system, which is, again, representing indi-
gent cases, is it your belief that the sources of low cost legal rep-
resentation or free legal representation for SSI claimants, has the
availability of those services gone up or gone down over the last
several years?

Ms. BOVBJERG. I do not know the answer to that question. You
can think about this as being either a loss to them if you withhold
attorney fees, that instead of getting $5,000 in past-due benefits,
they get three something, or you can think that if attorney rep-
resentation improves claimants’ chances of reaching a favorable de-
cision, then they are getting 3,000 something that they might not
have had otherwise. It is difficult to know what effect representa-
tion has on favorable decisions. There is some evidence that some-
thing like 60 percent with attorneys get favorable decisions versus
about half that for those without attorneys. But you do not know
to what extent there is cream skimming in who accepts what cli-
ent.

Mr. HULSHOF. Thank you, ma’am.

Chairman SHAW. Thank you.

Ms. BOVBJERG. Thank you.

Mr. COLLINS. Are you a lawyer, Ms. Bovbjerg?

Ms. BOVBJERG. I am not a lawyer.

Mr. COLLINS. Great. [Laughter.]

Ms. BOVBJERG. You could tell.

Chairman SHAW. The final panel—and I have been told that we
are going to have a vote on the floor in about ten minutes so we
are going to try to at least get well into the testimony of this next
panel before we are called out of here—Nancy Shor, who is Execu-
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tive Director of the National Organization for Social Security
Claimants from Midland Park, New Jersey; Lyle Lieberman, who
is either in my district or close to it, is a Social Security practi-
tioner, Law Offices of Lieberman and—

Mr. LIEBERMAN. Gutierrez.

Chairman SHAW. Okay. Offices in Miami, Florida, and I have
also been told he has got offices in Fort Lauderdale, Boca Raton
and West Palm Beach, all of which are in my district; Jenny Kauf-
mann, staff attorney of the National Senior Citizens Law Center;
and Marty Ford, who is co-chair of the Social Security Task Force
Consortium for Citizens with Disabilities. Again, we have your
written testimony and you all may proceed as you see fit. Ms. Shor.

STATEMENT OF NANCY G. SHOR, EXECUTIVE DIRECTOR, NA-
TIONAL ORGANIZATION OF SOCIAL SECURITY CLAIMANTS’
REPRESENTATIVES, MIDLAND PARK, NEW JERSEY

Ms. SHOR. Thank you, Chairman Shaw. As executive director for
the National Organization of Social Security Claimants’ Represent-
atives, which we for obvious reasons refer to as NOSSCR, I thank
you very much for the opportunity to speak today at this important
hearing. The issues you are discussing this afternoon are of great
importance to claimants, to beneficiaries, and to those whom they
choose to represent them.

By way of background, NOSSCR is an association of attorneys
and non-attorneys who represent Social Security and SSI claimants
in proceedings before the Social Security Administration and in
federal court. Our current membership of 3,400 is committed to the
highest quality legal representation for claimants in an increas-
ingly complicated disability determination process.

My name is Nancy Shor. It has been my privilege to serve as ex-
ecutive director of NOSSCR since its inception 20 years ago. For
three years prior to that, I represented Social Security claimants
on Cape Cod.

I want to turn first to questions about the user fee. The new 6.3
percent assessment on attorney fees paid by the administration is
now, as you know, in effect. To explain it, to illustrate, if an attor-
ney is authorized a fee of $500 for legal services, the amount of the
check that Social Security sends to that attorney is now $468.50.
If the attorney is authorized a fee of $4,000, the amount of the
check that SSA sends is $3,748.

As we did when the user fee was enacted, we continue to oppose
it. We fail to understand the rationale for why a service that the
statute has required SSA to perform for more than 35 years at no
charge now has a charge. The balance that the attorneys’ fee stat-
ute at Section 42 of the Code has traditionally struck is that on the
one hand the amount of the attorney fee is regulated by Social Se-
curity, while on the other hand fee payment by the agency is as-
sured.

This balance has now gone awry. We do not understand how the
6.3 percent amount was derived as the cost of providing a check or
why the cost of providing a check varies with the amount of the
check. Even more discouraging to our members is the statement by
the commissioner that there is no what I call “closed circuit,” that
is, revenues generated by the user fee do not return to the compo-
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nents inside Social Security that process fees to enable them to pro-
vide any better service.

In a March 3 letter that you, Chairman Shaw, received from So-
cial Security, the following statement was made: When we pro-
posed legislation to improve the attorney fee payment process—I
underscore improve—we included a provision to deposit the funds
raised as a result of the 6.3 percent user fee into our Limitation
on Administrative Expenses account. We intended to use the funds
raised by the fee to improve the administration of the payment
process. However, when Congress passed the provision establishing
the user fee, it did not provide for the fees to be deposited in the
LAE account. Therefore, we are not receiving additional resources,
which hinders our ability to make additional significant improve-
ments on our current performance.

Since the amount of the user fee is not tied to the cost of writing
a check and user fee funds do not return to the check writing com-
ponents at SSA, it seems clear that this user fee is simply a new
tax on attorneys’ fees, which we oppose as unfair. We believe that
if a user fee is to be assessed, it should be kept at no more than
$25 per check, a figure that appears eminently reasonable in light
of SSA’s statements that the cost of writing and mailing an individ-
ual benefit check is 42 cents.

Second, I would like to briefly touch on a way to improve access
for SSI claimants to legal representation. And the question is: why
is it that a Social Security disability claimant can usually find an
attorney, but in many parts of the country, a similarly situated SSI
claimant cannot? What is the reason according to SSA’s data for
fiscal year 1999, 83.4 percent of Title II claimants were represented
at the OHA level while only 57.1 percent of Title XVI claimants
were represented?

We maintain a large part of the answer lies with the difference
between the Social Security and SSI programs with regard to pay-
ment of attorneys’ fees. In both programs, the amount of fees is
regulated and ultimately set by SSA. But only in the Social Secu-
rity program is the fee paid directly by SSA out of the claimant’s
past due benefits.

In the SSI program, the successful claimant is responsible for
payment of the approved fee, but unfortunately often does not
make that payment. The concern that we have is as a result of that
history, many private attorneys will decline to represent SSI claim-
ants with meritorious cases.

This is particularly true in light of the revenue decrease engen-
dered by the user fee. In light of the revenue decrease with their
Social Security cases, many attorneys who used to take SSI cases
on a pro bono basis now feel they can no longer continue to do so.
Many attorneys who used to represent SSI claimants with the
knowledge that some cases would produce no fees now feel they can
no longer afford to do so.

I want to be clear that we wholeheartedly support all the exist-
ing services, representation services from legal services, from attor-
neys working on a pro bono basis, from state-funded advocacy pro-
grams, from any and every source that provides legal representa-
tion to claimants. We want to be the lawyers of last resort. We
want to be there for the SSI claimant who cannot find free rep-
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resentation from any other source. To assist these individuals, we
advocate extension of the fee payment process used in Social Secu-
rity cases to SSI claims.

We know from the referral service that NOSSCR maintains we
get dozens of calls a day from claimants with SSI cases all over the
country who are not able to find any free legal help and we are
often not able to find them a private attorney who is willing to take
the case because of the uncertainty of payment.

An additional hurdle has been a consequence of the installment
payments contained in the Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996, which directs Social Security
to issue past due SSI payments in installments if they are over a
certain amount, approximately $5,500.

There is a provision, a statutory provision, that the first install-
ment of $5,500 will be increased when the recipient can document
unpaid shelter, food and medical bills. We suggest that one ap-
proach to the problem is to add the amount of the authorized attor-
ney fees to the list of items for which the first installment payment
may be increased.

Third, I would like to touch on the need for an inflationary ad-
justment to the current attorneys’ fee cap. The attorney fee statute
was significantly amended in 1989 to create a fee agreement sys-
tem which provides that the attorney and client can enter into a
streamlined attorney fee world where fees are capped at 25 percent
or $4,000, whichever is lower.

Authority was given to the commissioner as part of that statute
to adjust that $4,000 cap for cost of living adjustments given to
beneficiaries over the years. Ten years have passed with no adjust-
ment. The consequence is that the number of cases being processed
as fee petition cases could be decreased. Those could be processed
as fee agreement cases which is much less expensive for the admin-
istration, but the fee petition cases have started to go up because
attorneys have more time in on the cases than the $4,000 ceiling
will compensate them for.

We are not advocating the increase in fees. We are advocating an
increase in use of the fee agreement system and if the COLA ad-
justment were made to the fee agreement cap, we maintain the
number of fee petitions would be decreased.

Chairman SHAW. Okay. Ms. Shor, you are going to have to wrap
up now. You have gone way over the time that we have set aside.

Ms. SHOR. We are very enthusiastic about the bill that you have
introduced that links performance by Social Security to the pay-
ment of the user fee. As I am sure you know from the cascade of
letters that your office receives, attorneys currently have absolutely
no mechanism to use to avail themselves of when the fee payments
are not made and we certainly support efforts to make a linkage,
but always—and let me be clear—always the beneficiary is paid
first. Nobody has any sort of notion that the attorneys would get
paid first. Thank you very much.

Chairman SHAW. Thank you.

[The prepared statement follows:]
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Statement of Nancy G. Shor, Executive Director, National Organization of
Social Security Claimants’ Representatives, Midland Park, New Jersey

As Executive Director for the National Organization of Social Security Claimants’
Representatives, I thank you for the opportunity to speak today at this important
hearing. The issues you are discussing this afternoon are of great importance to
claimants, to beneficiaries, and to those whom they choose to represent them. As
requested by the Subcommittee, I state that neither NOSSCR nor I have received
any government grants or contracts in the past two years. A copy of my curriculum
vitae is attached.

NOSSCR is an association of attorneys and non-attorneys who represent Social
Security and SSI claimants in proceedings before the Social Security Administration
and in federal court. Our current membership of 3,400 is committed to the highest
quality legal representation for claimants.

My name is Nancy Shor. It has been my privilege to serve as Executive Director
of NOSSCR since its inception more than twenty years ago. For three years prior
to that, I represented Social Security claimants in Massachusetts.

Rationalize the Amount of the “User Fee”

The new 6.3% assessment on attorneys’ fees paid by the Administration is now
in effect. To illustrate, if an attorney is authorized a fee of $500.00 for legal services,
the amount of the check that SSA sends is $468.50. If an attorney is authorized a
fee of $4,000.00, the amount of the check that SSA sends is $3,748.00.

As we did when the user fee was enacted, we continue to oppose it. We fail to
understand the rationale for why a service that the statute has required SSA to per-
form for more than thirty-five years at no charge now has a charge. The balance
that the attorneys’ fee statute at 42 U.S.C. has traditionally struck is that, on the
one hand, the amount of the attorney’s fee is regulated by SSA while on the other,
fee payment by the agency is assured. This balance is now awry.

We believe that no case has been made to explain how the 6.3% amount was de-
rived as the cost of providing a check or why the cost of providing a check varies
with the amount of the check.

Even more discouraging to us is the statement of the Commissioner that there
is no “closed circuit,” that is, the revenues generated by the “user fee” do not return
to the offices that process fees to enable them to provide better service. In his March
3, 2000 letter to Chairman Shaw, Charles H. Mullen, Associate Commissioner of
SSA’s Office of Public Inquiries, states, “[W]hen we proposed legislation to improve
the attorney fee payment process, we included a provision to deposit the funds
raised as a result of the 6.3 percent user fee into our Limitation on Administrative
Expenses (LAE) account. We intended to use the funds raised by the fee to improve
the administration of the payment process. However, when Congress passed the pro-
vision establishing the user fee, it did not provide for the fees to be deposited in
the LAE account. Therefore, we are not receiving additional resources, which
hinders our ability to make additional significant improvements on our current per-
formance.”

Since the amount of the “user fee” is not tied to the cost of writing a check, and
the “user fee” funds do not return to the check-writing component at SSA, then this
“user fee” is clearly and simply a new “tax” on attorneys’ fees. We oppose it as un-
fair. We believe that, if a “user fee” is to be assessed, it should be capped at no more
than $25.00 per check, a figure that appears eminently reasonable in light of SSA’s
statements that the cost of writing and mailing an individual benefit check is forty-
two cents.

Improve Claimants’ Access to Assistance with SSA’s Complex System

Why is it that a Social Security claimant with a disability case usually can find
an attorney, but in many parts of the country, an SSI claimant with an identical
disability case cannot? What is the reason that, according to SSA’s data for FY
1999, 83.4% of Title II claimants were represented at the OHA level, while only 57.1
% of Title XVI claimants were represented?

A large part of the answer lies with the difference between the Social Security
and the SSI programs with regard to payment of attorneys’ fees. In both programs,
the amount of the attorneys’ fees is regulated and ultimately set by SSA. But only
in the Social Security program is the fee paid directly by SSA out of the claimant’s
past-due benefits. In the SSI program, the successful claimant is responsible for
payment of the approved fee. Unfortunately many do not pay fees.

Our concern lies with those SSI claimants who want to be represented but who
at present are unable to hire a lawyer, not because of the lack of merit of their claim
but because of the lawyer’s concern about the uncertainty of eventual fee payment.
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We recently surveyed our members and learned that one no doubt unintended
consequence of the new “user fee” is that many attorneys are changing their prac-
tice with regard to SSI cases. In light of the revenue decrease with their Social Se-
curity cases, many attorneys who used to take SSI cases on a pro bono basis now
feel they can no longer afford to do so. Many attorneys who used to represent SSI
claimants with the knowledge that some cases would produce no fees now feel they
can no longer afford to do so.

We wholeheartedly support all of those currently providing representation to SSI
claimants, including the legal services programs, the attorneys who accept SSI cases
on a pro bono basis, the state-funded advocacy programs, and the state-created fee
payment systems for interim assistance recipients. All of these are invaluable re-
sources that should be preserved or extended. But we know that many SSI claim-
ants who want to be represented are not able to find it through these sources. To
assist these individuals, we advocate the extension of the fee payment process used
in Social Security claims to SSI claims. Our intention is to provide a supplement
to the existing sources of representation.

Another hurdle for an attorney who is asked to take an SSI case lies with the
recent statutory provisions for installment payments of large retroactive SSI bene-
fits that result in multiple smaller payments for beneficiaries. At a minimum, we
recommend that a change be made in the installment payment provision enacted
in the Personal Responsibility and Work Opportunity Reconciliation Act of 1996.
Currently, when an SSI recipient’s past-due benefits exceed the amount of one
year’s benefits, the agency pays the past-due benefits in installments, at six-month
intervals. The first installment is capped at an amount equal to one year’s benefits;
there is a statutory provision that the agency will increase the amount of the first
installment when the recipient can document unpaid shelter, food, and medical bills.
We advocate that the amount of the authorized attorney’s fee be added to the list
of items for which the first installment may be increased.

Inflationary Adjustment to the Attorneys’ Fee Cap

The attorneys’ fee statute was significantly amended in 1989 to create a new proc-
ess known as the “fee agreement.” The “fee agreement” was enacted as an alter-
native to the long-standing “fee petition” system, which was seen as an expensive
use of limited administrative time. The “fee agreement” process has proved to be
popular with representatives.

In 1990, Congress created the streamlined fee agreement process, and set a cap
of $4,000.00, with the following, “The Secretary may from time to time increase the
dollar amount under clause (ii)(II) to the extent that the rate of increase in such
amount, as determined over the period since January 1, 1991, does not at any time
exceed the rate of increase in primary insurance amounts under section 215(i) since
such date. The Secretary shall publish any such increased amount in the Federal
Register.” 42 U.S.A. §406 (a)(2)(A)Gii). Ten years have passed with no adjustment.
For this reason, use of the “fee agreement” process has begun to decrease, and at
the same time, the number of fee petitions filed has started to rise. The time has
come for an adjustment in the cap, to return the effectiveness of the statute to what
Congress intended when enacting it.

We are not advocating an increase in fees. Currently, the representative who
wishes to charge a fee between $4,000.00 and $5,000.00 files a fee petition and gen-
erally is authorized a fee in the amount requested. But it often takes the agency
adjudicators upwards of a year to act on a fee petition and issue the fee authoriza-
tion. Adjusting the fee agreement cap would reduce some of this fee petition work-
load for the agency. Adjusting the cap would of course in no way diminish the cur-
rent fee agreement provision that an aggrieved claimant can protest the amount of
the fee.

Improve Efficiency of SSA’s Attorney Fee Payment System

Attorneys have long complained about the length of time the Social Security Ad-
ministration takes to pay their attorneys’ fees. When either the fee setting or fee-
payment processes are unreasonably delayed, attorneys who have earned these fees
and who rely on their receipt find themselves in financial distress. Many have been
compelled to borrow money; others are deciding to leave the practice altogether.
Short of filing mandamus actions in federal court and bombarding their Members
of Congress with requests for help, they presently have no recourse. Our members
report that the slowdown in payment processing happens regularly each year during
the months of November and December; they report that the number of fee pay-
ments diminishes, sometimes to none. (In response to our FOIA request for the
number of attorney’s fee checks issued each month during 1998 and 1999, we re-
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ceived the following response, “We are unable to comply with your request since we
do not maintain the data you requested.”).

One reason for the attorneys’ dismay at the enactment last December of the 6.3%
“user fee” was that there was no linkage, express or implied, to improved service.
We believe that it is eminently fair to tie assessment of any “user fee” to a perform-
ance standard on the agency’s part. We suggest that the agency be permitted to as-
sess any “user fee” only if the attorney’s fee payment is made within 30 days of cer-
tification of payment of past-due benefits to the claimant.

The pace of attorneys’ fee payments has increased somewhat since the first of this
year. We believe that this is due in part to the interest in this matter that Chair-
man Shaw and this Subcommittee have expressed to the agency. It is also due to
another provision in the Ticket to Work and Work Incentives Improvement Act that
eliminated an unnecessary waiting period from SSA’s effectuating procedures for
cases in which the attorney used the fee agreement process. The faster payments
seen earlier this year demonstrate that the agency is capable of meeting the pro-
posed 30-day deadline.

Another way to enhance SSA’s efficiency in fee payments and reduce its adminis-
trative expenses would be to implement a joint check system where payments are
not electronically transmitted. Many comparable programs in both the public and
private sectors utilize joint checks, that is, a single check payable jointly to the
claimant and the attorney. This includes most state workers’ compensation pro-
grams and virtually all personal injury cases. Upon the endorsement of both the cli-
ent and the attorney, the proceeds of the check are placed in an escrow account and
then apportioned according to the statute and regulations (public sector) or the liti-
gants’ agreement (private sector). Where claimants’ benefits are electronically trans-
mitted, we believe it only fair and equally efficient to require that the attorneys’ fee
be electronically transmitted at the same time. If the agency were to determine that
the cost of administering a program of joint checks is significantly less expensive
than the current two-check system, we would support its use.

In conclusion, we thank the Chair and all the members of this Subcommittee for
your interest in these issues. I would be pleased to respond to any questions you
may have.

Chairman SHAW. Mr. Lieberman. And what will happen you will
go ahead and give us your remarks and then we are going to have
to recess to go make this vote and then we will come back and try
to wrap up.

STATEMENT OF LYLE D. LIEBERMAN, SOCIAL SECURITY PRAC-
TITIONER, LIEBERMAN & GUTIERREZ, P.A., MIAMI, FLORIDA

Mr. LIEBERMAN. Thank you, Chairman Shaw, and good afternoon
to you and members of the committee. My name is Lyle Lieberman.
I am an attorney in private practice with the firm of Lieberman
and Gutierrez in Miami, Florida, and represent Social Security
claimants primarily from Dade and Broward counties, but also
Palm Beach County, and I appear frequently at administrative
hearings at the Social Security Administration’s Office of Hearings
and Appeals in Fort Lauderdale, Miami and West Palm Beach.

I hope that my observations will be useful to you today. They
come from my tenure as administrative law judge with the Social
Security Administration’s Office of Hearings and Appeals, from my
28 years of private practice in representing Social Security claim-
ants, and indeed in my 42 years of private practice and being
proud to be a member of both the Illinois and Florida bars.

From my tenure as an ALJ, I learned that good legal advocacy
is a boon to the decision-making process. Good advocates develop
and marshal the evidence and present arguments at a hearing.
From my many years in private practice, I have learned that good
advocacy is much more. It includes a great deal of time in speaking



51

with potential clients to explain how the Social Security process op-
erates and what to expect in their cases, other benefits and commu-
nity services which might be available to them, and in some in-
stances informing them why they are not going to be found eligible
for benefits notwithstanding their particular impairments.

I also answer many questions and provide information that my
clients would otherwise try to seek from the Social Security Admin-
istration, and as you know from previous hearings, the amount of
time that SSA personnel spend with individual claimants and their
questions has become very limited.

I would like to just briefly address the new user fee which Ms.
Shor has discussed. This charge we have now just begun to feel its
impact because the agency did not start it until February 1. The
figure of 6.3 percent may not seem a lot and indeed when I first
saw it, I did not think it was that much until we realized that it
translates in the reduction of our net revenue of about 20 percent
because I cannot reduce payments to anyone of my staff including
our landlord, our publisher, the legal documents, the post office; no
one except myself.

And my colleagues who practice in this field and I are certainly
very distressed by this user fee because it simply appears to be a
tax. I have never seen an explanation of why it costs $250 for the
agency to write a check when the attorney’s authorized fee is
$4,000. The Miami office of one of our private payroll services
charges $3 to write each employee’s payroll check for an office with
ten employees which includes calculating and processing the appro-
priate payroll deductions. I would think that this service is quite
comparable to SSA’s in writing attorneys’ fee checks and if there
must be a charge for SSA’s costs in writing the check, I do not un-
derstand why the fee should be more than the $3 charged by this
private service.

I also think there should be some performance required of SSA.
Over the years, I have generally received payments from SSA more
than six months after the award notices were issued. I have experi-
enced annual slowdowns from the agency when no checks were re-
ceived for months. Recently, I am pleased to report that this has
improved somewhat, but there is no way to determine that this im-
provement will continue, and it is nothing more than temporary in
many instances.

The requirement that SSA may not assess the user fee until the
attorney’s fee is paid within 30 days of a certification for payment
of retroactive benefits to the claimant would no doubt provide SSA
with a necessary inducement to ensure proper payment. This pay-
ment would be made 30 days after the certification was made that
the claimant should be paid.

I think it is only fair that once the representation for the client
has been completed and all of SSA’s other requirements are com-
plied with, that prompt payment should be utilized. The fee agree-
ment process is a good one. Compared with the fee petition process,
it is certainly more streamlined. It saves time for the administra-
tion. It saves time for the lawyers and indeed statistics show that
most lawyers utilize this process. For many years before 1990, the
only methodology was the fee petition process and it was very
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lengthy and many times the fee was not paid for at least a year
or more.

But I do not use the fee agreement process as often as I once did
because of the current cap of $4,000. I am now filing more fee peti-
tions, which many other attorneys are doing, which SSA is ex-
tremely slow in processing, particularly at levels below the ALJ
hearing level and the attorney fee branch.

The cost of living cap has not changed in ten years, but I would
suggest that the cap and the statute be increased to $5,000. The
result would be that many of the fee petitions currently being sub-
mitted would disappear and the attorneys would choose to use the
streamlined fee agreement process instead. And indeed most of the
cases under the fee agreement process would be below the $5,000
figure anyway.

And finally with regard to SSI claimants, my office receives
many calls from claimants with SSI cases. Because there is no di-
rect withholding and direct payment of attorneys’ fees, with great
reluctance, I do not accept SSI claimants as clients unless they
have concurrent cases with Title II benefits available or when, in
a lot of situations, I just cannot turn these people away.

The SSI cases that our office handles constitute all of our pro
bono efforts that I and my associates do. And we wish we could do
more. We get referrals from Legal Aid Services because they are
so burdened with cases and do not have the support to do them.
They ask us particularly if we have a particular interest, which I
do, in cases that involve lupus or multiple sclerosis, and we will
handle those cases on a pro bono basis.

But we would handle SSI cases if there was a fee petition or
withholding in place once we learned that Legal Aid could not han-
dle those cases. Thank you for holding this hearing today and pro-
viding me with the opportunity to testify and I would be happy to
answer any questions the chairman has.

Chairman SHAW. Thank you, Mr. Lieberman.

[The prepared statement follows:]

Statement of Lyle D. Lieberman, Social Security Practitioner, Lieberman &
Gutierrez, P.A., Miami, Florida

Good morning. My name is Lyle Lieberman. I am an attorney in private practice
with the firm of Lieberman & Gutierrez in Miami, Florida. I represent Social Secu-
rity claimants primarily from Dade and Broward Counties. I appear frequently at
administrative hearings at the Social Security Administration’s Offices of Hearings
and Appeals in Fort Lauderdale and in Miami.

Thank you very much for the opportunity to appear before you today. I hope that
my observations will be useful to you. They come from my tenure as an Administra-
tive Law Judge with the Social Security Administration’s Office of Hearings and Ap-
peals and from my 28 years of private practice in representing Social Security claim-
ants. To comply with the rule referenced in the Subcommittee’s invitation, I have
provided a copy of my curriculum vitae with this statement. I have received no gov-
ernment grants or contracts in the past two years.

Role of Representation

From my tenure as an ALJ, I learned that good legal advocacy is a boon to the
decision-making process. Good advocates develop and marshal the evidence and
present arguments at hearing. From my many years in private practice, I have
learned that good advocacy is much more. It includes a great deal of time in speak-
ing with potential clients to explain what how the Social Security process operates
and what to expect in their cases; other benefits and community services might be
available to them; and in some instances, informing them why they are not going
to be found eligible for benefits, notwithstanding their particular impairments. I



53

also answer many questions and provide information that my clients would other-
wise try to seek from the Social Security Administration. As you know from previous
hearings, the amount of time that SSA personnel spend with individual claimants
and their questions has become very limited.

The New User Fee

A charge of 6.3% of the amount of the attorney’s fee was enacted last December.
We have just begun to see the impact of this new fee, because the agency did not
begin to apply it until February 1. A figure of 6.3% may seem not significant to you.
But in private practice, a reduction of 6.3% of our gross revenue translates into an
almost 20% reduction in our net revenue. This is because I cannot reduce payments
to anyone, including my landlord, my legal publisher, the post office, or my office
staff by 6.3%—no one except myself.

My colleagues who practice in this field and I are certainly very distressed by this
user fee. It seems to us to be simply a tax. I have never seen an explanation of why
it costs $252.00 for the agency to write a check when the attorney’s authorized fee
is $4,000. I cannot fathom this. The Miami office of a private payroll services com-
pany charges approximately $3.00 to write each employee’s payroll check for an of-
fice with ten employees (this includes calculating and processing the appropriate
payroll deductions). I would think that this service is quite comparable to SSA’s in
writing attorney’s fee checks. If there must be a charge for SSA’s cost in writing
the check, I do not understand why any fee charged should be more than $3.00.

I also think that there should be some performance required of SSA. Over the
years, I have generally received payments of my fees from SSA more than six
months after the Award Notices were issued. I have experienced annual slow-downs
from the agency when I received no checks at all for several months. Recently I am
pleased to report that this has improved somewhat. But I have no confidence at all
that this improvement will continue, and that it is nothing more than temporary.
A requirement that SSA may not assess any user fee unless the attorney’s fee is
paid within thirty days of the certification for payment of retroactive benefits to the
claimant would no doubt provide SSA with the necessary inducement to ensure
prompt payment. I think it is only fair that once I have finished the representation
for my client and complied with SSA’s fee approval process that I should be able
to count on prompt payment of the authorized fee.

Fee Agreement Process

The fee agreement process is a good one. Compared with the fee petition process,
it is certainly more streamlined. The fee agreement saves time for the Administra-
tion and saves time for lawyers. It preserves the opportunity for claimants to object
if they feel they have been overcharged.

But I do not use the fee agreement process as often as I once did, because of the
current fee cap of $4,000. I am now filing more fee petitions, which SSA is extremely
slow in processing, particularly at the levels below the administrative hearing and
at the Attorney Fee Branch. The fee cap has not changed in ten years; I would sug-
gest that the cap in the statute be increased to $5,000. The result would be that
many of the fee petitions currently being submitted would disappear; the attorneys
would choose to use the streamlined fee agreement process instead.

Representation for SSI Claimants

My office receives many calls from claimants with SSI cases. But there is no with-
holding and direct payment of attorneys’ fees in SSI cases. This is the reason that,
with great reluctance, I can not accept SSI claimants as clients, except those who
have a concurrent Social Security claim (where I will receive direct payment for my
services on the Social Security disability portion of the claim), or when it is a person
whom I just can’t turn away. My experience has taught me that I am not likely to
be paid for my time. I am not able to expand my pro bono commitment, especially
in light of the reduced revenue caused by the user fee.

If a fee payment procedure were in place, could I accept the cases from the many
SSI claimants who call my office? My answer is yes, if the person were not able to
obtain free legal representation from the legal services programs in my area.

Thank you for holding this hearing today and for providing me with the oppor-
tunity to testify. I would be pleased to answer any questions you might have.
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Chairman SHAW. We have got about five minutes to make this
vote so we will stand in recess for about—we should be gone about
ten or 15 minutes. Thank you.

[Recess.]

Chairman SHAW. Okay. There may be another vote in about ten
or 15 minutes, maybe 20 minutes, so I would like to try to finish
up with ya’ll so you will not have to sit around here waiting on us.
We are waiting for Ms. Kaufmann. She is not here. So we will go
to Ms. Ford.

STATEMENT OF MARTY FORD, CO-CHAIR, SOCIAL SECURITY
TASK FORCE, CONSORTIUM FOR CITIZENS WITH DISABILITIES

Ms. ForD. Thank you, Chairman Shaw, and members of the sub-
committee for this opportunity to testify. I am here today in my
role as co-chair of the Social Security Task Force of the Consortium
for Citizens with Disabilities. The CCD Social Security Task Force
urges the subcommittee to support a statutory change that would
allow SSI claimants to voluntarily enter into an agreement with at-
torneys for SSA to withhold and provide direct payment of attor-
neys’ fees from their past due SSI benefits.

We support such a provision because it will help ensure that
claimants have adequate representation to appeal their cases. The
disability determination and adjudication system is a complex,
multi-level process involving the evaluation of medical and voca-
tional factors and the process is simply too complicated for many
claimants to navigate on their own.

However, because there is no direct payment of attorneys’ fees in
SSI cases, many attorneys are unable to provide representation in
these cases. Since SSI benefits cannot be attached if the client does
not pay, claimants with significant physical and mental impair-
ments who are in difficult financial circumstances must often fend
for themselves with SSA.

We recognize that there may be reluctance to consider the with-
holding of attorneys’ fees from SSI claimants who by definition
have extremely low income and assets, if any. It could be argued
that SSI claimants would be better off using pro bono legal services
or relying on legal services attorneys or protection and advocacy
system attorneys to pursue their claims.

The CCD Social Security Task Force acknowledges these con-
cerns and we strongly support the valuable service that these pro-
grams provide claimants, but we do not see this proposal as affect-
ing their efforts in any way. Since legal services and P&A system
resources, as well as the availability of pro bono legal services, are
significantly limited, we concluded that SSI claimants would bene-
fit from voluntary access to the attorneys’ fee payment system as
an additional resource, especially where they have been unsuccess-
ful in finding legal assistance elsewhere.

Further, we believe that the potential loss of eligibility and bene-
fits due to a lack of experienced legal representation is a far great-
er harm or burden to the claimant than payment of reasonable at-
torneys’ fees out of the back benefit.
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Given the low income and resources and limited ability of many
SSI claimants to successfully pursue their own claims, we can see
no compelling reason not to create parity in the payment system,
especially since many individuals could be eligible for SSI, Title II,
or both, depending upon when they apply.

The withholding and direct payment mechanism in the Title II
program has helped to ensure that there is a pool of private attor-
neys who are willing and have the expertise to pursue claimants’
cases. We urge you to establish a similar mechanism in SSI cases
to provide these claimants with the same opportunity to obtain rep-
resentation and the benefits to which they are entitled. And we
would be happy to work with you to ensure that issues specific to
the SSI population, such as the repayment of interim benefits, are
taken into account in crafting such a provision. Thank you.

Chairman SHAW. Thank you, Ms. Ford.

[The prepared statement follows:]

Statement of Marty Ford, Co-Chair, Social Security Task Force, Consortium
for Citizens with Disabilities

ON BEHALF OF:

Adapted Physical Activity Council

American Association on Mental Retardation

American Association of University Affiliated Programs
American Network of Community Options and Resources
Association for Persons in Supported Employment

Brain Injury Association

International Association of Psychosocial Rehabilitation Services
National Alliance for the Mentally I11

g?éiﬁnal Association of Developmental Disabilities Councils
National Mental Health Association

National Organization of Social Security Claimants’ Representatives
Paralyzed Veterans of America

Research Institute for Independent Living

The Arc of the United States

Title II Community AIDS National Network

Chairman Shaw, Congressman Matsui, and Members of the Subcommittee, thank
you for this opportunity to testify about the collection of attorneys fees in the Social
Security disability programs.

I am Assistant Director of the Governmental Affairs Office of The Arc of the
United States. I am testifying here today in my role as co-chair of the Social Secu-
rity Task Force of the Consortium for Citizens with Disabilities. CCD is a working
coalition of national consumer, advocacy, provider, and professional organizations
working together with and on behalf of the 54 million children and adults with dis-
abilities and their families living in the United States. The CCD Social Security
Task Force focuses on disability policy issues and concerns in the SSI program and
the Title II disability programs.

The CCD Social Security Task Force urges the Subcommittee to support a statu-
tory change that would allow SSI claimants to voluntarily enter into an agreement
with attorneys for SSA to withhold and provide direct payment of attorneys fees
from their past due SSI benefits. The CCD Social Security Task Force supports such
a provision because it will help ensure that claimants have adequate representation
to appeal their cases. The reasons behind the withholding and direct payment of at-
torneys’ fees in Title II cases apply with equal force to SSI cases.

The disability determination and adjudication system is a complex, multi-level
process, involving the evaluation of medical and vocational factors. The process sim-
ply is too complicated for many claimants to navigate on their own. Most claimants
seek representation only after their own efforts to pursue applications have resulted
in denial of their claims.

However, because there is no direct payment of attorneys’ fees in SSI cases, many
attorneys are unable to provide representation in these cases. Since SSI benefits
cannot be attached, an attorney cannot collect a fee from a successful client if the
client has only SSI income and does not pay. Due to the resulting limited number
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of attorneys willing to take SSI cases, claimants with significant physical and men-
tal impairments who are in difficult financial circumstances are often left to fend
for themselves with SSA.

We recognize that there may be reluctance to consider the withholding of attor-
neys’ fees from SSI claimants, who, by definition, have extremely low income and
assets, if any. It could be argued that SSI claimants would be better off using pro
bono legal services or relying on legal services attorneys or protection and advocacy
system attorneys to pursue their claims.

The CCD Social Security Task Force acknowledges these concerns. We strongly
support the valuable service these programs provide SSI claimants in offering rep-
resentation and do not see this proposal as affecting their efforts in any way. How-
ever, since legal services and P&A system resources, as well as the availability of
pro bono legal services, are significantly limited, we concluded that SSI claimants
would benefit from voluntary access to the attorneys fee payment system, as an ad-
ditional resource, especially where they have been unsuccessful in finding legal as-
sistance elsewhere. Further, we believe that the potential loss of eligibility/benefits
due to a lack of experienced legal representation is a far greater harm or burden
to the claimant than the payment of reasonable attorneys’ fees out of the back bene-
fit. Given the low income and resources and the limited ability of many SSI claim-
ants to successfully pursue their own claims, we can see no compelling reason not
to create parity in the payment system, especially since many individuals could be
eligible for SSI, Title II, or both, depending upon when they apply.

The withholding and direct payment mechanism in the Title II program has
helped to ensure that there is a pool of private attorneys who are willing and have
the expertise to pursue claimants’ cases. We urge you to establish a similar mecha-
nism in SSI cases to provide these claimants with the same opportunity to obtain
representation and the benefits to which they are entitled.

—

Chairman SHAW. Ms. Kaufmann.

STATEMENT OF JENNY KAUFMANN, STAFF ATTORNEY,
NATIONAL SENIOR CITIZENS LAW CENTER

Ms. KAUFMANN. Thank you, Chairman Shaw. Thank you for pro-
viding me with the opportunity to present the position of the Na-
tional Senior Citizens Law Center and SSI advocates throughout
the country on expanding the withholding of attorneys’ fees to SSI
claimants.

We are opposed to the elimination of the current protection for
SSI recipients from attorney fee withholding. As a recently former
legal services attorney, I represented SSI claimants and some SSDI
claimants at all stages of the SSA disability appeals process for
more than six years.

I also represented them on other legal issues as well. We were
and I was a one-stop shop for SSI claimants. These clients rep-
resent the most vulnerable members of our society and the legal
problems they encounter are numerous, complex and invariably
tied to their financial situation. The proposal to withhold attorneys’
fees from retroactive SSI awards would create undue hardship and
defeat the very purpose of the SSI program which is to provide a
minimum subsistence level that falls below the poverty level.

This issue has been considered by Congress in the past and it
has concluded that withholding past due benefits from financially
needy individuals under Title XVI would cause greater hardship
than Title IT withholding. This is just as true today as it has been
in the past.

The Social Security Administration would be put in the unten-
able position of serving as a collection agent who is required to
automatically place the payment of an attorney fee debt before le-



57

gitimate debts, necessary debts, to a landlord, to a grocer, to a
health care provider or even a neighbor who provided transpor-
tation to doctors’ appointments and other places.

Many times my only negotiating tool to delay or waive legal pro-
ceedings was the fact that I could verify with a creditor that I
would not receive a fee for my services. Payments or loans for food
and shelter are the outstanding debts that SSA requires a claimant
to verify under penalty of perjury to avoid a reduction in SSI bene-
fits. These are the in-kind support deductions. Often an SSI retro-
active award is fully consumed by the repayment of these nec-
essary debts.

The payment of attorneys’ fees when coupled with repayment of
a state interim assistance grant would effectively wipe out the ret-
roactive award especially the first installment. As an example, a
Virginia claimant who has only waited a year to obtain SSI bene-
fits normally would be entitled to $6,144 in a retroactive award if
there were no other deductions for in-kind support or other count-
able income.

A 25 percent attorney fee would reduce that award to $4,608. If
the claimant also received interim assistance during this time,
which is only $220 a month in the Commonwealth, the state would
be entitled to direct payment of $2,640 leaving less than $2,000 for
a claimant to repay any rent that is owed to her landlord or any
other payments to creditors.

Further complicating the calculation is that at a minimum, an
SSI claimant who does not receive a government subsidized hous-
ing grant must incur a rental liability and verify under oath that
liability to SSA. If they do not, they face a reduction in their SSI
benefits. Arguably, that rental liability at a minimum must equal
the value of the one-third reduction rule which for fiscal year 2000
is $170.66 or $2,048 a year. Less than $2,000 in a retroactive
award is not going to meet their minimum rental liability to avoid
a reduction in their SSI benefits.

Payment of an attorney fee and repayment of interim assistance
would not allow the SSI claimant to meet that rental obligation or
debt. A vulnerable SSI claimant should not be put in the predica-
ment of defaulting on rental obligations or other credit obligations.

There is no evidence that the withholding of attorneys’ fees
would increase the availability of representation for SSI claimants.
Other factors go into that decision including the many income de-
ductions that are associated with SSI benefits that may reduce the
ultimate back award.

It will, however, increase the cost to the SSI claimant who can
now negotiate for lower fees commensurate with their ability to
pay. If SSA collects a set fee, the attorney no longer needs to con-
sider any other factors in the fee that is charged. In the absence
of solid assurance that SSI attorney fee withholding will result in
significantly greater levels of representation for SSI claimants,
Congress should not take an action that will eliminate fee negotia-
tion and create hardship for some of the poorest Americans who
will bear the brunt of increased fees and costs.

We are sympathetic to the concerns of the private bar who must
endure long delays in payment of their hard-earned fees. But Con-
gress should not correct this in a manner that places the burden



58

on those least able to shoulder it. There are other less burdensome
methods to do that including assurance that the attorney fees are
timely processed by Social Security.

Chairman SHAW. Thank you.

[The prepared statement follows:]

Statement of Jenny Kaufmann, Staff Attorney, National Senior Citizens
Law Center

Mr. Chairman and Members:

My name is Jenny Kaufmann. Thank you for the opportunity to present our views
to the Committee. The National Senior Citizens Law Center (NSCLC) works directly
with legal services programs and other agencies across the country, providing assist-
ance on a broad range of issues that affect the elderly and disabled poor. The Social
Security and SSI programs have been at the core of our priorities since NSCLC was
founded in 1972. I began working at NSCLC a little over a month ago after serving
as the managing attorney of a legal services public benefits unit for almost six
years. I am making this statement on behalf of NSCLC and other SSI advocates.

We wish to express our opposition to a proposal that would abolish the existing
protection for SSI recipients and authorize the withholding of attorneys fees from
retroactive awards of SSI benefits. This proposal would create undue hardship for
an extremely vulnerable segment of society. At the same time, we are not convinced
that it would offer a countervailing increase in the availability of representation for
SSI claimants. It is highly unusual for the government to offer its services as a col-
lection agent for a private enterprise and it 1s especially inappropriate for the Social
Security Administration (SSA) to serve as a collection agent for attorneys seeking
to recover fees from this uniquely disadvantaged population.

Elderly and or disabled SSI claimants constitute one of the most vulnerable seg-
ments of our population. The purpose of the SSI program is to provide a minimum
subsistence level of income to aged, blind, or disabled individuals who have little
or no income or resources to enable them to meet their basic needs for food, clothing,
and shelter. The federal benefit rate for an individual living alone is pegged at 74%
of the federal poverty level, or $512 per month. A modest state supplement is also
provided in approximately half of the states. In order to qualify for SSI, an individ-
ual’s countable income, from all sources, cannot exceed these basic subsistence bene-
fit levels. In addition, countable resources cannot exceed $2,000.

With such extraordinarily limited income and resources, the ability of an SSI
claimant to survive for a lengthy period, while awaiting a determination of his
claim, often depends on loans from friends and relatives. These friends and relatives
are themselves often struggling on limited incomes and count on being repaid. It
is common for retroactive awards to be fully consumed by the repayment of loans
from friends and relatives, payment of past due rent to an understanding landlord,
payment of a security deposit on an apartment, or purchase of furniture or other
items the individual has foregone and will never be able to purchase on a meager
SSI grant.

In some states, SSI claimants receive interim assistance benefits to meet a portion
of their needs while they await a determination of their SSI claims. These benefits
must also be repaid from the retroactive award. The amount of the temporary as-
sistance is withheld from the retroactive award by SSA and paid directly to the
state.

The withholding of attorneys fees from an SSI retroactive award is contrary to
the purpose of the SSI program. The payment of attorney fees when coupled with
repayment of a state interim assistance grant could effectively wipe out a claimant’s
retroactive award, leaving her little money to repay the debts she incurred for food
and shelter while awaiting a decision from SSA. For SSI children, in many in-
stances, it would result in little, if any, money for the dedicated accounts that Con-
gress required to be established with the proceeds of retroactive awards. These ac-
counts, required by legislation enacted in 1996, must be used for the purchase of
items or services that improve or treat the child’s condition or otherwise relate to
the child’s disability.

There is no evidence that the withholding of attorneys fees from retroactive SSI
awards will increase the availability of representation for SSI claimants. However,
there is reason to believe that it will increase the cost of representation for those
who do have representation. In determining the fee to be charged, an attorney nor-
mally acts in the same manner as other business people and considers the cost of
providing the service and the amount the client is willing and able to pay. However,
when the attorney is in the enviable position of having the government act as his
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collection agent, there is no need to consider the client’s willingness and ability to
pay. At present, many private attorneys providing representation to SSI claimants
do so at a reduced fee, in some instances out of a genuine concern for the needs
of the SSI population and, in other instances, out of a practical realization that a
fee will be paid voluntarily only if it is set at a level that is reasonable for clients
with limited financial means. Once the government takes assumes responsibility for
collection of the fee, we can expect that almost all attorneys who accept these cases
for a fee will raise their rates and charge the maximum amount allowed under the
fee agreement. Price competition in SSI representation will be a thing of the past.!

Perhaps, the higher fees and elimination of price competition could be justified if
there were some assurance of significantly greater access to representation for SSI
claimants. We have not seen any such assurance. While we have not seen statistics
on the percentage of SSI claimants represented as opposed to SSDI claimants, we
would expect the percentage of SSI claimants with representation to be lower for
several reasons: 1) retroactive awards are significantly lower than for SSDI; 2) the
SSI population is perceived by many attorneys as being more difficult to work with;
3) medical records for SSI claimants tend to be less developed because, in many in-
stances, they have less access to health care and are less likely to have consistent
treatment from a single medical source; and 4) SSI claimants are likely to have a
lower level of awareness concerning available options for representation. Govern-
ment collection of the fee will do little to address these problems. Thus, a disparity
Ln l‘gle level of representation would be expected to continue even with SSI fee with-

olding.

In the absence of solid assurance that SSI attorneys fee withholding will result
in significantly greater levels of representation, Congress should not take an action
that will eliminate fee negotiation for SSI claimants and create severe hardship for
some of the poorest Americans who will bear the brunt of the increase in fees and
costs. We are sympathetic to the situation of those attorneys who have had a signifi-
cant reduction in their income as the result of imposition of the user fee on retro-
active Title II awards earlier this year. However, Congress should not correct the
situation of those attorneys in a manner that places the burden on those least able
to shoulder it.

—

Chairman SHAW. The vote has cut down on the attendance here
at this hearing. I am going to ask each one of you if we could sub-
mit questions to you and if you could reply in writing, we would
be most appreciative. I just have one area that I do want to briefly
touch on. You have heard all of us up here comment on the length
of time in which it takes one of these cases, 300 days from the day
the appeal is filed to the day that the adjudication is made, and
then roughly 60 days after that for the amounts received. That is
unconscionable length of time.

Mr. Lieberman, as a former judge in this inefficient system,
could you comment to me as to exactly why does it take this long,
how could we streamline it, and what could this committee do in
order to facilitate those suggestions?

Mr. LIEBERMAN. Well, of course, the simple answer, Chairman
Shaw, would be to give greater funding to the administration so
that they would have the personnel to do that. But absent that, one
of the reasons for the delays is that people generally, if they are
going to get representation, do not get that until the time that the
hearing is set. And under the statute, as it presently is given, 20
days notice is given before the hearing takes place. I would suggest
that 20 days be increased to 60 days because the sooner an individ-

1At present, the government serves as collection agent for fees in Title II cases where the
attorney has a fee agreement with the client for a fee not to exceed $4,000 or 25% of the retro-
active award, whichever is less. The result has been a total elimination of price competition in
Title II cases with almost all attorneys uniformly charging the maximum amount allowable
since collection is assured.
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ual goes out and gets an attorney, they could then have the attor-
ney do what is necessary, which is mainly developing the medical
evidence and producing it in a fashion that substantiates their en-
titlement to the benefits.

At one time, the time limit was ten days, and when Commis-
sioner Bradley was associate commissioner, she changed that to 20,
but there is nothing written in stone. I would say the sooner that
the Social Security Administration gives a notice of when a hearing
is going to take place, the sooner that case can start getting devel-
oped. And that would save a considerable amount of time because
what typically happens is someone will come to my office ten days
before the hearing, say they need an attorney, and we try very
hard not to have that continued because it is hard to get on the
docket again.

But many times we are not able to get all the evidence in in that
short period of time. If we had an additional period of time to do
it, we could. The hearing would take place and there would not be
those delays and continuances that the administration abhors.

Chairman SHAW. Never having practiced in this arena, is it very
similar to a case before the bar where you go out and you do your
discovery, you take your depositions, you set up the times for the
deposition and all of this, or do you just—

Mr. LiIEBERMAN. Well, the rules of evidence are greatly relaxed
because it is a non-adversarial proceeding. As a result, there are
no such things as depositions although I frequently do take sworn
statements from the medical doctors that are treating the patient.

Chairman SHAW. There is no lawyer before the judge that is tak-
ing the side to uphold the decision of the Social Security Adminis-
tration?

Mr. LIEBERMAN. No, Chairman Shaw. The administrative law
judges are the only type of judiciary where they wear three hats.
They wear one hat to protect the integrity of the trust funds, they
wear a second hat to represent the claimant, even if the claimant
is represented, and they wear the third hat to be the adjudicator
in the case. It is almost impossible.

Chairman SHAW. It is almost a Chinese courtroom; is it not?

[Laughter.]

Mr. LIEBERMAN. And it is most difficult, but they do that, and
to their credit in general I think they do it well. But because the
rules of evidence are so different and because you can accept hear-
say in evidence, for whatever it is worth, to an outside person who
is an attorney practicing in a different field, it all seems like a Chi-
nese courtroom.

Chairman SHAW. Yes. That is interesting. I have a number of
questions right here and I will go ahead and submit them to you
and also give the other members of this committee, an opportunity
to submit them also.

Chairman SHAW. I want to thank you all very much for taking
the time to be with us this afternoon. There is a lot of work I think
we need to do. On the funding, in order to try to do that, it would
appear to me that unless we are getting further and further and
further and further behind, in other words, that 300 days is soon
going to be 400 days, it would seem to me that we could do some-
thing to get this backlog so we could get this thing right where you
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at least reduce the time to six months, which it seems like an
awful lot to me even there.

Mr. LIEBERMAN. Well, there are things in place, Mr. Shaw, that
with the Hearing Improvement Process that are going to start to
be implemented throughout the country and I think that will have
some impact on the delay.

Chairman SHAW. I would like all four of you to feel free if you
have any suggestions that you want to put in writing to me of
areas that we might look into. I feel as the chairman of the sub-
committee that we are really leaving the most vulnerable among us
in limbo and in harm’s way by not doing what we can to expedite
the process. I mean it is easy for us to sit here and say, well, that
is a year, but so what, you get your money, not if you are not buy-
ing groceries and not if the landlord is putting you out on the
street. That is a terrible situation and most of the people who qual-
ify to come before this court are down on their luck, and that is
too bad.

[Questions submitted by Chairman Shaw, and Ms. Shor’s, Mr.
Liberman’s, Ms. Ford’s, and Ms. Kaufmann’s responses follow:]

NATIONAL ORGANIZATION OF SOCIAL SECURITY
CLAIMENTS’ REPRESENTATIVES
MIDLAND PARK, NdJ 07432

July 13, 2000

The Hon. E. Clay Shaw, Jr., Chairman
Subcommittee on Social Security
Committee on Ways and Means

U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Shaw:

This letter provides our responses to the questions you posed in your letter of
June 22. That letter was a follow up to the hearing you conducted on attorneys’ fees
in June 14. We appreciate your on-going interest in these important issues.

The questions posed follow.

1. What suggestions do you have to improve the hearings and appeals process to
provide more timely decisions and more timely benefits in successful claims?

2. As you know, Mr. Shaw and Mr. Matsui have introduced legislation to encour-
age SSA to improve their processing time of attorneys fees. If the fee is not paid
within 30 days, no assessment would be charged. How would this incentive work
in your view and can the time frame be achieved?

3. You indicate in your testimony that many successful claimants in the SSI pro-
gram do not pay their representatives an approved fee. Do you have any specific
data to support your claim?

4. You indicate that many SSI claimants who do not have representation would
be more likely to have representation if their attorney fees were directly paid to
them by SSA. According to your testimony, today 57% of SSI claimants are rep-
resented by an attorney compared with 83% of Social Security claimants. What im-
provement would you expect to see with the percent of SSI claimants represented?

5. Testimony from the National Senior Citizens Law Center indicates that there
is no evidence that the withholding of attorneys fees from retroactive SSI awards
will increase the availability of representation for SSI claimants. How do you re-
spond?

6. You indicated that the use of fee petitions (where specific costs associated with
a case are detailed and subject to approval) has increased over the past several
years because SSA has not increased the $4,000 cap on fee agreements. Yet SSA
testified that the use of fee petitions has declined from 30 percent in 1995 to 13
percent in 1999. Do you have any problems with their numbers?

7. Do you have any suggestions on how to streamline the fee payment process?

8. You indicate that SSA sometimes takes upwards of a year to act on a fee peti-
tion. What changes to the process would you recommend to lessen this time frame?
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Recommendations to improve the hearings and appeals process

1. Provide SSA with adequate resources to meet current and future needs by re-
moving its Limitation on Administrative Expenses (LAE) budget authority from the
domestic discretionary spending category.

NOSSCR is concerned about SSA’s readiness to deal with the impending increase
in its workload as the “baby boom” generation approaches the peak age for onset
of disability and, subsequently, retirement. Testimony at the Subcommittee hear-
ings on February 10 and March 16, 2000, painted a bleak picture regarding SSA’s
ability to deal with the increased work, at the same time that its own workforce
will reach peak retirement numbers. To exacerbate this problem, SSA’s budget con-
tinues to be cut from levels that would allow it to adequately address current and
future service delivery needs.

Most cases handled by NOSSCR members are at the hearing or Appeals Council
level. While current processing times at most Offices of Hearings and Appeals are
decreasing, they are still unacceptably high. Delays at the Appeals Council level are
far worse with many of our members reporting a wait of up to two years from the
time the appeal is filed. A claimant cannot proceed with an appeal in federal district
court until the Appeals Council has acted. Thus, while their medical and financial
situations are deteriorating, claimants are forced to wait for many months before
receiving a decision.

To improve delays, better develop cases and implement technological advances,
SSA requires adequate staffing and resources. NOSSCR strongly agrees with the So-
cial Security Advisory Board’s unanimous and bipartisan recommendation that
SSA’s administrative budget, like its program budget, be removed from the discre-
tionary domestic spending caps. This would allow Congress to approve funding for
SSA that would permit the agency to address current service delivery needs and
planning for the future.

2. Improve full development of the record earlier in the process

Developing the record so that relevant evidence from all sources can be considered
is fundamental to full and fair adjudication of claims. Unfortunately, very often the
files that denied claimants bring to our members show that little development was
done at the initial and reconsideration levels. Claimants are denied not because the
evidence establishes that the person is not disabled, but because the limited evi-
dence gathered cannot establish that the person is disabled. The key to a successful
disability determination process is having an adequate documentation base and
properly evaluating the documentation that is obtained. Unless claims are better de-
veloped, the procedural changes currently being implemented by SSA will not im-
prove the disability determination process.

NOSSCR supports full development of the record at the beginning of the claim
so that the correct decision can be made at the